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KING COUNTY

THE HONORA BLESUPEREPEURORLER

E-FILED

CASE NUMBER: 09-2-22435-

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

TELEKENEX IXC, INC., a Delaware
corporation, NO. 09-2-22435-8 SEA

Plaintiff,
vs. AFFIDAVIT OF GIRI DURBHAKULA IN

CHARLOTTE RUSSE INCORPORATED, a| SET ASIDE DEFAULT JUDGMENT AND

Delaware Corporation, TO QUASH WRIT OF GARNISHMENT
Defendant.
STATE OF __ (Lliformia )
) ss.
COUNTY OF _Sow 'Vic)o )

I, Giri Durbhakula, being first duly swb_rn upon oath hereby, depose and state as
follows:
1. I_éurrently am employed by Charlotte Russe, Inc. (“Charlotte Russe™) holding

the posmon of Viee President of Technology. Iam over 18 years of age, 1 have personal

.'...\~-.

knowledgﬁ of the matters stated herein, and I am competent to testify to these matters.

'master Services agreement in December of 2004 (“Master Services Agreement”). A true and

. AFFIDAVIT OF‘GIRI DURBHAKULA IN SUPPORT OF MOTION Corr CRONIN MICHELSON

BAUMGARDNER & PREECE LLP
TO VACATE-1 . 1001 Fourth Avenue, Suite 3900

Scatile, Washington 98154-1051
Tel (206) 625-8600
Fax (206) 625-0900

SUPPORT OF MOTION TO VACATE AND

SEA
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correct copy of the Mastér.Servic&s Ag'.recmcnt is attached hereto as Exhibit A.

3. As part of the Master Services Agreement, Charlotte Russe and AuBeta
initially agreed to a twenty-four month term. At the end of the term, the contract
automatically converted to a month-to-month conmitment. On our about April 6, 2007,
Charlotte Russe and AuBeta agreed to extend the contract through March 2009. A true and
correct copy of the contract modification agreement is attached hereto as Exhibit B.

4. Under the terms of the modified Master Services Agreement, the contract
automatically converted to a month-to-month commitment beginning on Apnl 1, 2009. This
arrangement was designed to give Charlotte Russe the flexibility of 2 month-to-month
commitment beginming in April 2009. This was an important pl;ovision because it would
enable Charlotts Russe to negotiate another long-term commitment with either AuBeta or
another service provider while AuBeta and Charlotte Russe were in the month-to-month
phase of the Master Services Apreement. In other words, the month-to-month arrangement
was a critical provision in the Master Services Agreement becanse it enabled Charlotte Russe
to shop for a better deal and/or better services at the end of the two-year commitment without
creai:ing a service interruption.

5. Under the termination provision in the Master Services Agreement, AuBeta

must provide 90-days’ written notice. This is important because the services provided under

_ the Master Services z_&_gr.egm_em are critical fo Charlotte Russe. These services are necessary

to carry out day—to-day store 0peratlons such as processing credit card sales, which conshmte
i
the vast: n#ygmy of store. sales. :

e 1 .,.',2?,_,,-.11 19 seen (ﬁc,m., xDpfendant Talekenex, Inc s (“I‘elekcnex ), and formerly Aubeta’s, obhgatons

i Tam ol _mdenfthaatg:SetmgggAgrccment arc sxmplc and straightforward. The Master Services

a

WL AT M.

.que@;;qg{,;eqmgg‘s Lelekenex to proviie internet and telecommmcahou connections

"5 i'-‘%éab . :};cvyeéay e@g}g’ppg'g}lssg Q]:gms,and the Charlotte Russe data center, much kike a telephone

Beraeree pnas v aefd ey
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- Exhibit B.

provider provides telephone servi-c.es. ’-i‘hese connections allow Charlotte Ruse to conduct a -
wide variety of essential services, such as transaction (e.g., credit card payments) processing,
inventory polling, timekeeping and reporting, as well as basic internet and email connecmnty
Section 1 of the Master Services Agreement requires Aubeta to provide these services
pursuant to various Sales Orders and use its best efforts in so doing.

7.  Incorporated into the Master Services Agreement are Sales Orders which
specify the precise nature and extent of these services. Attached as Bxhibit C hereto is a true
and correct copy of a Sales Order from November 26, 2007. This Sales Order sinply
describes the quantity, capacity, and costs of the connective services to be provided to
Charlotte Russe at the Charlotte Russe Data Center in Tempe, Arizona.

8. Over the past five years, there has never been a single dispute regarding what
services Aubeta, and now Telekenex, is required to provide under the Master Services
Agreoment.

} 9, On Maxch 25, 2009, I received an e-mail from Tom Hunsinger at AuBeta
notifying me that Telckenex had acquired AuBeta. A true and correct copy of this e-rbail is
attached as Exhibit D. In the e-mail, Mr. Hunsinger said that Charlotte Russe wonld need to
‘&pake a commitment to Telekenex to avoid service disruption™ and that “fw]e are generaﬁng.
the paperwork and will have [sic] over to you shortly.” Mr. Himsinger insisted that
everything be completed_ by Fﬁd_ay, March 27, 2009.

10.  On Thursday aﬁemoon,SMarch 26, 2009, Inotified AuBeta an@ Telekenex that
I still had not received ﬁe paperwork. A true and comect copy of t}ns e-matl is aitached as

Ad. A appm)ﬂmately &: 48 p m. on Thursday, March 26, 2009, Mark Radford at

*. .Telekenex ﬁnally sent 1o me a copy of a new proposal.

~: AFFIDAVIT OF GIRIDURBHAKULAINSUPPORT OF MOTION CoRR CRONIN MICHRLSON -

BAUMGARDNER & PREECE LLP
TO VACA’HE 3 . _ 1001 Fourth Aveau, Suite 3900,
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Fax (206) 625-0900
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- 12..  Thenext moming, at approﬁmately 7:55 am_, Mr. Fhunsinger sent fo me a
follow-up e-mail warning that Charlotte Russe would need to sign the new agreement by the
end of the day in order to avoid “service dismption.” A true and correct copy of this e-mail is
attached as Exhibit F.

13,  OnFriday morning, March 27, 2009, X had a telephone conversation with Mr
Hunsinger and Brandon Chaney, the CEO of Telekenex. During that telephone call, Mr.
Chaney said that service to Charlotte Russe wonld be disconnected if it did not sign 2 multi-
yeat contract by the end of the day. Promptly after that telephone call, I sent an e-mail to Mr.
Hunsinger confinning the threats that had been made during the call. Tn response to my e~
mail, Mr. Hunsinger said, “Thanks for the recap.” A true and correct copy of this e-mail is
attached as Exhibit G.

14.  On Friday aflernoon, after I explained that Charlotte Russe could not e'valuatc

. and enter into a multi-year contract within mere hours of the proposal, Mr. Chaney and Mr.

Humsinger informed me that Charlotte Russe conld have a “stay™ until Monday, March 30,
2009. _

15.  On Monday, March 30, 2009,.31 approximately 3:15 p.m., Mr. Chaney sent to
me a copy of an Assigoment and Assumption Agresment, ‘as well as a Contract Amendment.
A true and correct copy of this e-mail is aifached as Exhibit H. Mr. Chaney sent to me
another e-mail insisting that we sign those agracments or Charlotite Rus-.se’s service would be
shut off. A true and correct copy of this e—ina.l] is aﬁached as Bxhibit I. I sent an e-mail back
to Mr. Chaney reminding him that Chamtée_msse fad a valid agreement with AuBeta. I
explained that Telekenek and AuBetaiad hothssi fhat Telekener had acquired AuBet’s

- oustomers.,Thus; Telekeriex had np right th detharid that Charlotte Russe choose between
. entering into a Jong-term contract or hayve: d?m- serﬁlces .tumed off immediately. A true and

correct copy of this e-mail is attached as B {b;lblt I Defendr[mt did not relent

ATFIDAVIT OF GIRL Dmmmmam SURPORT OF MO’I‘ION CorR CRONIN MICHELSON
TO VACATE 4_ BAUMGARDNER & PREECE LLP

- | s : 1001 Fourth Avenue, Suite 3900
. ) Seattle, Washington 98154-1051
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Fax (206) 6250900
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16.  Inlight of Telekenex” repeated threats, and facing no alternative, Charlotte
Russe signed Defendant’s proposed améndment.

17. Tt wonld be nearly impossible to calculate the financial loss were Telekenex to
disconnect the services it provides to Charlotte Russe. Hundreds of stores may lose their
prmary method of processing pa.yments. For each store, countless transactions would not be
processed, customers would leave withont completing contemplated purchases, and others
may refuse to shop at the store altogether.. This shut down would also have a potentially
lasting effect on Charlotte Russe’s goodwill and business reputation. It is absolutely critical
to bhave these services maintained.

18.  OnMay 26, 2009, I met with M. Chaney at Charlotte Russe’s offices in San
Diego to discuss, among other things, the validity of the recent amendment procured under
threat of a service shutdown. At the conclusion of my meeting with Mr. Chaney and at his
request, Tintroduced him fo Seth Rafkin, Mr. Rafkin is an aftormey from Cooley Godward
Kronish LLP, who represents Ch;n'lotte Russe on varions matters and was also on site at our
offices that day. M. Rafkin provided Mr. Chaney with his business card. Later that week, I
sent Mr. Chaney an email summiarizing the meeting. A true and correct copy of that email is
attached os Bxhibit K. |

19. Inthe meéntime, Charlotte Russe began disconnecting its services provided by
Telekenex. Charlotte Russe perfoimed such actions consistent with the requirements of the
Master Services Agreeménts. ‘When Charloﬁe Russe completed this disconpnection, it notified

- Telekenex pursnant to the Master Services Agreement. A tme and correct c-op'y of that notice
... is attached as Bxhihit.L...

wew :20... :Prige fo.that notice, and following June 2, 2009, Telekenex continued to send

- Cheirloite Riisse | mvmces for the services it was providing. Charlotte Russe paid all invoices it

APF]DA"JIT e:mnu DURBHAKULAN SUPPORT OF MOTION CoRrr CRONIN MICHELSON
BAUMGARDNER & PREECEL1P
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2l. On Jﬁly 29,2009, 1 recci*}ed a fax from Wells Fargo containing a Writ of
Garnishment. Wells Pargo explained to me that the Writ had been entered by the King
County Superior Court in Washington and that Charlotte Russe’s fimds in that account were
being frozen. I did not understand how Telekenex could possibly freeze Charlotie Russe’s
assets when 1t had not even served a Complaint on Charotte Russe. After sp.ea]cing with
coumsel and investigating the matter, we learned that the Summons and Complaint had
evidently been provided to our Registered Agent (CSC). CSC sent the Summons and
Complaint to Charlotte Russe where it was signed for in the mail room. However, for a
reason we have not been able fo éscprtain, the apparent package never made it to Zina
Rabinovich, who is our dedicated ]iaison for our Registered Agent. Evidently, 1t was
misplaced or lost. When I inquired with Ms. Rabinovich whether she had ever been served

_with a copy of the Complaint and Summons, she indicated that she had no recollection of ever

seeing these documents. Priorto July 29, 2009, the company had no knowledge that the suit
in Washington had been served. |
22.  OnJuly 30, 2009, X leamed that Bank of America had taken over $700,060
from Charlotte Russe’s account and placed it in an escrow fund. Wells Fargo instrocted me
that they would take over $200,000 from Charlotte Russe and do the same.
. DATED tis_ 3> day o '}Tuly

ﬁém&wgéb

WORN 1o before me -

(;;uBBD
this3(% day of 2000.

B, KATHERINE G. SWANSON
£ -,;_ Commission # maoss

OTARYPUBLIC, in and for the Stats of

AFFH)AVII' OF GIRI DURBHAKULA N SUPPORT OF MOTION CorR CRONIN MICHELSON
BAUMGARDNER & PRERCE LLP

TO VACATB 6 . 1001 Fourth Avenue, Suite 3900
: Seatils, Washington 98154-1051
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CERTIFICATE OF SERVICE

The undersigned hereby certifies as follows:

I am employed at Corr Cronin Michelson Baumgardner & Preece LLP, attorneys of
record for Defendant herein.

On August 3, 2009, I 1) caused a true and correct copy of the foregoing document to
be electronically filed with the Clerk of the Court using the King County Superior Court E-
Filing system; and 2) caused a true and correct copy of the foregoing document to be duly
served via Legal Messenger on the following party:

Jefferson Coulter

Jefferson Coulter PLL.C

214 East Galer Street, Ste. 100
Seattle, WA 98102

Attorneys for Plaintiff

1 declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

DATED: August 3, 2009 at Seattle, Washington.

WnTida Dol

Antesha Esteves

AFFIDAVIT OF GIRI DURBHAKULA IN SUPPORT OF MOTION CORR CRONIN MICHELSON
TO VACATE -8 BAUMGARDNER & PREECE LLP

1001 Fousth Avenue, Suite 3900
Seattle, Washington 98154-1051
Tel (206) 625-8600
Fax (206) 625-0900
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Master Service Agreement

This MASTER SERVICES AGREEMENT is entered into this day, Noverber 9, 2004, by and belween AuBeta
Networks Comp, a Washington corporation, 801 South Fidalgo Street, Seattle, Washington 98108 {'AuBeta’) and
Charlotte Russe Incorporated, 4645 Morena Boulevard, San Diego, Czlifornia 921 17, {"Customer™):

1.

Master Service Agreement ) Page 1 of 4 LCustoiney Initial 5"‘4
April 2003 .o
107-001-03-002 : Date _{2/20/0Yf

SERVICES. AuBeta agrees Io provide to Customer and Customer agrees 10 procure from AuBela certain
communicaticn services to be described i Sajes Order(s} issued and atreed upon by the parties. Once agreed

the parfles hereto. Each Sales Order will describe the communicalion services to ba provided ("Services™), the
agreed to term ("Conftract Ter™), the recuiring {monthly) andfor non-reciuting (provisioning or ather) charges, and :
such Informatlon as may be necessary. : :

AuBeta Nelworks will use Best Efforis to provide services as ordered, but provides no guaraniee, Customer
acknowledges, that such services may vary depending on severat factors, including but not limited to, the condition .
and length of copper wiring that comprises the End User Cirouit ]

INSTALLATION DATE. The Instaliation Date will be the date confirmed in wriling by AuBeta for each of the
customer’s circults, The Instaliailon Date will be the date that AuBelz can provide individual circuit conneclivity as
Gefined in the Provisioning Responsibilities Agreement on AuBela's facilities. Customer will accept Services on
he Instaltation Diate, ’

TERM. Custamer agrees to purchase fie Seyvices for a Gonfract Term of 24-nonths at the pricing specified in
Exhibit A. The Contract Term will start on the date the first cireuit between AuBeta’s network and Customeris

-installed. -Al-Sales-Osdersfor DSL cireults will have a colerminous contract end date, 24-months from the start of

the Contract Term. Sales Orders for frame refay cireuits will have a minimum aclivation period of 12 months per :
sircuil, or be subject to early termination provisions set forth herein, At the end of the Gonlract Temm this

RATES AND GHARGES. Eflling will be presented upon Contract Start Date. Any manthly recurring charges
{"™RC"} will be billed in advance for each 30-day billing cycle in accordance with the Sales Order{s). Any
nonrecuring charges ("NRC") will be billed upor the instaflation Dale. Aubela reserves the right to assess norma)
shipping charges for shipment of CPE to Customer. AuBeta may adjust the rates and charges for the renewal
brms upon written notice provided at least 90 days prior 1o the end of the Contract Tem or any renewal hereof,
Payments are dve upon presentation of the billing. AuBela may assess a late fee of 1%4% per month. Customer
will pay any and all cosls incurred in collection of rates and charges due and payable, including reasonable
altomey’s fees, whether or not a suit is instituted. AuBeta reserves lhe right to disconnect service if cusrent invoice
is B0 days past due and not under dispule. AuBeta wil} provide written notice of intention to terminate service at 45

days pasl due anq disconnpect service on the 60'.” day If payment is not received.

ADDITIONAL CHARGES. The Customer may be subject to additional charges in the event thal non-standard
circumstances asise as defined in the Provisioning Responsibilities Agreement.

DEPOSITS. Without waiving any right of termination or any other rights hereunder, prior to ordering and
implementation of service, AuBeta requires a deposit equal to 30% of the. estimated initial mnvoice as stated on the
Sales Order{s). .

e g emp e N by it s s e

CP-138



Additionally, AuBeta may require Customer to tender adeposit, of up to wo (2} months of revenue, to guarantee
payn!enl hereunder if (1} Customer fails o make 2 payment when due, {1} Customer files for bankruptey, or {3}

r

!Jusiness. financial statement analysis and commercial credit bureau rating. Acceptance of any Sales Order
issued hereunder {s subject to final approval by AuBela’s Credit Depariment.

7. TAXES. Customerls responsible for payment of any and alt federa), state and local taxes, charges or surcharges
imposed on or based upon the provision, sale or use of AuBeta's services (excluding taxes based upon AuBeta’s
income). AuBeta will collect all such taxes, charges or surcharges unless Customner provides AuBeta with proof of
exemption. Cuslomer will indemnify AuBela relalive to such exempt status.

8. TARIFF APPLICATION. Customer acknowledges that the Service may be subject, in whote orin part, to one or
more provisions of stale or federal tariffs fled by AuBsta. In the event of any conflict between any pravision of this
Agreement and any provision of such tariff, the provision of such teriff will control. This Agreement and the
Services wilf ba subject to such medifications as may be required or authorized by any requiatory agency in the
exercise of iIs lawful jurisdiction. : -

9. COMPLIANCE WITH THE LAW. This Agreement is subject to all applicable federal, stale, and local laws and
regulations, rulings, orders, and other actions of govesnment agencies ("Rules™), Including, but not Yimited to:
Cornmunications Act of 1934 as amended by the lelecommunications Act of 1996, the mles and regulations of the
Fedeyal Communications Gommission (FCGY), and the obtaining and continuance of any required approvals,
authorizations, or tariffs filed with the FCC or any other govemmental agency. AuBetla will use its good faith
reasonable efforls to Obtaln, retain, and maintain such approvals and authorizalions. If any such Rule adversely
affects the Services or requires AuBeta o provide Services other than in accordance with the terms of this
Agresment, efther parly may, without fiability to the other party, terminate the affected Services upon 90 days prior
wiitlen notice to the other parly. In performing their obligations under this Agreement, the parttes will comply with
all applicable federal, state and local laws, regulations, rules and orders.

10. COMPATIBILIFY. Unless otherwise provided, Cuslomer will provide equipment compatible with the Senviges and
AuBeta's network and facililes. Customer will bear the cost of any additiona} protective apparatus reasonably
raquired to be Instailed bacause of the use of AuBeta’s network or facRifies by Customer, Customer’s lessees or
assignees.

11. NON-INTERFERENCE. Customer’s use of the Services provided herein and any equipment asscciated therewith
will not: (a) interfere wilh or impair service over AuBela’s network or facilities; (b} impair privacy of any
comimunications over such network or facililies; {c) cause the damage of any nalure io AuBeta's assets: (d} be
used fo [righlen, abuse, torment or harass another: or {e) create hazards to AuBeta's officers, directors,
employees, subcontraclors, agents or users of the aforementioned network or facililies.

12. MAINTENANCE AND UPGRADE OF FACILITIES. AuBeta will-maintain its facilities and equipment used o
provide the Services al no additional charge lo Customer, except where work or service calls resull from fsilure or
malfunction in, or improper operalion of, Customer’s facilities andfor equipment. In such event, Customer will
reimborse AuBeta for the cost of the required mainlenance at AuBeta’s standard fime and material rale plus any
federal, stats and/or local faxes imposed upon AuBeta related to such maintenance.

AuBeta reserves the right to suspend service between the hours of 10:00 PM ~ 4:00 AM PT for schedujed
maintenance, planned enhancements and/or upgrades fo AuBeta’s network

13. ACCESS TO PREMISES. Customer will grant AuBeta or cooperate with AuBeta in obtlaining access lo its

premises for the installation, operation, removal, repair and maintenance of the facilities and equipment for the
Services hereunder. .

14. LIMITED WARRANTY. AuBeta will use reasonable efforts, according to industry standards o provide Services on
a 24-h0ur—a-day,_ 7-day-a-week basis. AuBela does not warrant that Services will be provided without interruplion.

.-Masler Service Agreement Page 2 of 4 Customer Initial fM )
“Aprizoos - -~ ,
107-001-03-002 o Date 12f20f04
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In case of a Sefvices interruption caused by AuBeta, AuBeta will credit Cuslomer with AuBeta’s service charge for
the: period diring which the Services were interrupted, Such credit wil} not be given for Services interruption
caused by pustomer or by activities or facilities furnished by Customer or third porties.

AuBeta Networks Corp MAKES THIS WARRANTY IN LIEU OF AL OTHER WARRANTIES AND MAKES NO
OTHER WARRANTY OR REPRESENTATION, EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED
TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

15. LIMITED LIABN ITY, AuBeta's liability and the exclusive remedy of Customer for damages associaled with the

mnstallation, pravision, termination, maintenance, repair or restoration of Senvices, wil be sclely Jimited to an
amount no greater than the amounts payable from Customer to AuBeta during the Contract Tenm.

IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER FOR LOSS OF USE; INCOME OR PROFITYS,
OR ANY OTHER SPECIAL, INCIDENTAL OR CONSEQUENTIAL LOSSES.

The provisions of this Paragraph 15 wil survive the termination of this Agreemenl and any Sales Order{s) issued
hereunder, . .

16. INDEMNIFICATION. AuBeta and Customer wil indemrify, hold harmless, and defend the other, its officers, -
directors, affiliated companies, employees, agents and subcontractors from tigbilitles, claims or damages arising . :
out of personal injury or death or damage (o property to the extent causad by the indemnifying party’s breach of
any representation, warranly, term or provision hereln or to the extent cavsed by the acts or omissions of such
party, ils employees, agents, or subcontractors in its performance hereunder.

—r——

The provisions of this Paragraph 16 wil survive the termination of ihis Agreement and any Sales Order{s) issued
hereunder, . -

17. CONFIDENTIALITY. In the course of pesfonnance hereunder, the parties may have. access to centan information,
the ownership and confldential status of which Is highly important 1o the other party, including, but not limiled to: .
information about producls, services, business plans, frade secrets, discoveries, ideas, designs, drawings, .
Specifications, techniques, models, dala, programs, documentation, processes, know-how, customer Iists, . 5
markeling plans, and financial and technical information and other information freated or designated by one of the
parlies as confidentia! (hereln referred to as “Coniidential Information®) -

Neither parly will disclose the other party’s Confidential Information, directly or indirectly under any circumstances
or by any means, to any third person withoul the express written consent of the other party, and neithey party will
©DpY, transmit, reproduce, summarize, quote, or make commercial or olher use whalsoever of e other parly’s
Confidential Information, excepl 5s may be necessaiy 1o perform iis duties hereunder. Each party will exercise the
highest degree of care in safeguarding the olher party’s Confidential Information agalnst loss, theft, or other
inadvertent disclosure and take all steps necessary to maintain such confidentiality.

The provisions of this Paragraph 17 will survive the termination of this Agreement and any Sales Order (s} issued
hereunder. -

18. TERMINATION. Either parly may lerminale this Agreement or any Sales Order(s) issued hereunder upon 60 days
writlen notice to the defaulting pasly, if the defaulting part: (a) breaches any leym or provision herein and fails to
cure such breach within the said 30 days; or (b) mekes an assignment for the benelil of credilors; or (c) has any
proceedings filed against it under any law relating lo creditor's rights in general.

AuBeta may terminate the Services |f Customer fails to pay any invoice within 60 days of the dala of the invlait_:e.

Upon early termination for any reason, other than breach by AuBela, Customer wii immediately reimburse AuBeta
the costs of any speciat construction ncurred by AuBeta to provide Services hereunder. In addition, all rates and
charges set forth herein for the entire Contract Term will become immediately die and payable by Custorner to
fuBeta.

Master Sewir_:e Agreement . Page3of4 : Customer Initial 5/4
April 2003
107-004-03-002 pate _{2[20 /]
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19. FORGE MAJEURE. In the event th
because any ACT of GOD, fire, cas

delay or inability to perform resulling from such o

2t either parly’s performance is delayed, prevented, obstructed, or inhibited

2 ualty, delay or disruption in transporiation, flood, war, strike, lockout, epidemic,

- deslruction or shut-down of facilities, shorlage of custaiment, rict, insurrection, governental acts or directives,
any full or partial falure of any comnivhications or computer networic o any cause beyond sich party’s reasonable
control, the party’s performance will be excused and the fime for the performance will be extended for the period of

grounds for a declaralion of default by either paity.

cecumence. The occurrence of such an event will not constitute

20. NOTICES. All nolices required by or refaling to the Services herein will be in writing and will be sent to Customer
&t Ihe address shown sbove to AuBeta Networks Corp ok: 801 South Fidalgo Street, Seattle, Washington 98108,
Attn: Operations Department, with a copy lo the Legal Department al the same address. All such nolices wifl be
deemed given if mailed postage pre-pald, registered or certified mafl, retum Teceipt requested.

21. ASSIGNMENT. Cuslomer may not assign ils obligations hereunder without the prior writien consent of AuBeta,
such consent wi} not be unreasonably withheld.

22. WAIVER. The failure of either party to Insist upon the performance of any provision herein or to exercise any right
or privilege granted to It hereunder, will not be construed as a waiver of such provision or any provision herein, and
the same will conlinue in full force. The various rights and remedies given Io or reserved by either party heseln, or
allowed by law, are cumulative, and no delay or omission to exercise any of fls rights will be construed as a waiver
of any default or acquiescence, nor will any waiver of any breach or any provision be consldered a condenement
or any conlinulng or subsequent breach of the same provislon,

23. AMENDMENTS, MODIFICATIONS AND SUPPLEMENTS. Any amendment, modification, supplement or change
hereto must be In writing and signed by the parties hereto. ’

24. GOVERNING LAW. This Agreen;ent and the Services hereunder will be governed by and interpreted in

. -accordance wilh the laws for the State of Washington.

- 25. ENTIRE AGREEMENT. Triis Agieement, togsther with the attached Sales Order(s) and any addendumis) and

exhibil{s), set forth the entire agreement of the parties with respect to the subject matter hereof. If any portion of
the Agreement is held to be invalid, void, or unenforceable, the remainder of the provistons will nevertheless

remain unimpaired and In effect.

AuBeta Networks Corp.

BY:

TITLE:

DATE:

SIGNED:

Addillonal Documents included with this Master Service Agreament:
Appenuix A - PRA, AuBela SLA, - Privale Connect Service, and Sales Orders

2003 AuBela Netwosi's Carp. Al sighls reserved.

801 South Fidalgo Street
Sealile, WA 58108
Telephore: 808-466-0418
Fax: 206-766-9100

www.avbeta.net

Master Service Agreement
Apri 2003 -
107-001-03-002

Page 4 of 3

Cmelstl Kacce e

Gustomer Name

BY: %. [ ’WE\,—
TITLE: wWechs of T
DATE: 12720 foof

SIGNED: Shame (- Tk O

Customer Tnitia? _____9!

Date l‘ZZZDZO’-!

Cagremenme o
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Contract Modification Agreement

The Master Service Agreement {MSA), entered into on November 9, 2004 by and between
AuBeta Networks Corporation (AuBeta), a Washington Corporation, located at 801 South
Fidalgo Street, Seattle, ‘Washington 98108 and Charlotte Russe Corporation, 4643 Morena
Boulevard, San Diego, California 92117 (Customer), is herby amended, in comphiance with
Section 23 (rwenty-three) of the MSA_

WHEREAS, Customer desires to extend the texmn of the Services provided by AuBeta,
WHEREAS, AuBela desires to continue providing Services to Costomer.

THEREFORE, AnBety and Customer, in consideration of the foregoing recitels, the snfficiency
of which is hereby acknowledged, herby agree to amend the MSA as follows:

1. The contract term for 2}l sireuits and Services provided by AuBela to Customer shall be
extended to a coterminous term of 24 months begining Aprit 1, 2007 and ending April
1,2009. ‘ :

2. There shall be no financial penalty imposed on Customer for canceling Digital Subscriber
Lines (DSL), provided that the caneeliation is less than 10% of Customer’s Wide Area
Network as provided by AuBeta, measured in any twelve-month period.

AuBeta Networks: " Charlotte Russe Corporatign:
By: w41 &

e Tig - . S e R TT

Date: Date: LK’ (o - 20 07

CP-143
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2 ‘g": Fx39 DSL Wide Area Networking... Get Connected! Sales Order

Sale Information

Customer: Charlotte Russe Date; November 26, 2007

Main Contact- Quote 18813

Tslsphone: Mumber of Circuits: |

E-Mail Address: : Term: 24

Sale Dascription: Inside Agent

Sales Agent:  Matthew Miller

- ' Pariner:

Partner Manager:

Sale Detail

Location 1: 2005 E Technology Gircle f Tempe, AZ 85264
Lite Moma- Nhodnbo Picea . Fiis Contor

Site Bumbers 1450 .

Billing Addrass: 4645 MORENA 81VD 7 SAN DIEGO. CA 92117

DSL Number:

T I rntont-

Site Phone Number: {800) 228 - 6607 -

DS3w/HOM PVG (QW) 7 PRIVATE connect
Siandard Installofion IDS3) (v / Instafiation
Custamer Caned PR (AN} ! Ravinment 1CPF)

List Price: $2565.007 Sate Price: $2054.00
List Price: $3275 251 Sale Pricer 31700.00
List Price: 811 00 I Sale Price: $0.00)

Sale Summary
Notes: Total Monthly Recumring Charges (MRC) | 2054.00
Tola} Hon-Recwring Charges (NRC) 1760.08
Estimatad Initial Invoice Totat 375400
Deposit (30% 0f Estmated kil Invoice) 1126.20
| am an authorized decision maker for my company
and agree to the terms of this Sales Order.
Customer Approval: (Sign & Dale)
[ faglor
L AuBele Networks Mastor Senice Aprecment tems apply
L Oudtevoid ke 3G days
= Rnbchrl—r&mnrbsmh&-hmh‘mmﬂhn Stale snr? frriard Sonne mo annhe
iv. Mmm:uﬁcamehwkadmaﬁmm/baﬁs -
v Fstmabe Bt iveien + 1 3 ronthe of MAC 265 3% NRC
~:' Puniarit sacn rireg] wath ot irn Ralsrrs Aw unza i

Nanng = MPL af mlerudey; W55 hawirsy

292 Saury izl Soattle, WA 52208 Phorg (206} 786-5820 ¥4 12083) 766-2100 Page t a1

PO I T I TV Y

CP- 145

B e v



Exhibit D



Page | ot 2

Subject: RE AuBeta acquisition by Telekenex

From: Tom Hunsinger

To: Gisi Durbhakula

Cc: mradford@telekenex.com ; mprudeli@telekenex.com
Sent: Wed Mar 25 15:55:04 2009

Subject: RE: AuBeta acquisition by Telekenex

Gini, .

Thanks for the e-mail and we can have a call next week to address several topics.

How ever we do need to have a conversation quickly concerning your service. Telekenex has to make
commitments to the underlying cariiers that have supported AuBela historically to keep the service up. In order
to make these commitments we in turn need to have the Aubeta customer’s make a commitement to Telekenex

to avoid service disruption. We are generating the paperwork and will have over to you shortly. Unfortuneatiey
we have a very short window to work with in and need this completed by end of business on Friday.

Please feel free to call me to discuss.
Regards,

Tom Hunsinger
206-576-5334 Desk

425-442-9036 Mobile———— i et

From: Giri Durbhakula [mailto:giri.durbhakuta@CharlotteRusse.com}
Sent: Wednesday, March 25, 2009 3:41 PM

To: Tom Hunsinger | .

Cc: mradford@telekenex.com; mprudell@telekenex.com

Subject: RE: AuBeta acquisition by Telekenex

Tom,

Thank you for reaching out to me. As you may know, we rely heavily on the support we get from Aubeta to
provide business service at many of our stores throughout the nation.

1'would love to chat with you and hear more about the transition and ongoing support model and business
continuity plans, however | am currently tied up at an offsite planning meeting and the earliest 1 could chat

" “with you is edrly next week.

Can you give me sometimes for Monday and Tuesday and we will set something up?

Thanks very much.

CP- 147
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Regards,

Giri Durbhakula
Vice President Technology
T 858.490.2625

From: Tom Hunsinger [mailto:tomh@aubeta.net]
Sept: Wednesday, March 25, 2009 8:41 AM

To: Giri Durbhakula

Cc: mradford@telekenex.com; mprudeli@telekenex.com
Subject: AuBeta acquisition by Telekenex

Giri,

1 hope all is well.

I wanted to reach out and introduce myself and communicale some recent news here al AuBela. As you may know by
some previous e-mails we have been acquired by Telekenex and registered CLEG out of the bat area.

www.felekenex.com

I would like to anange a lime to discuss this transition and our initial goals of business continuity and the shift of the
technical support mechanism.

Would you have fime this afternoon, or tomorrow morning?

Regards,

C. Thomas Hunsinger

AuBeta Networks Corporation

801 S. Fidalgo St. | Seattle, WA 98108

d: 206.576.5334 ] c: 425.442.9030 | f: 206.768.9100
www.aubeta.com | lomh@aubela.nel

<TIEy

NETWORKSTS

_ Confidentiality Warning: This e-mail contains information inlended only for the use of the individual or entity named above. If the reader
of lhis e-maf is net the intended recipient or the emplayée or agent responsible for delivering it o the intended recipient, any
disseminalion, publication or copying of this e-mail is slriclly prohibited. The sender does not accept any responsiility for any loss,
disruption or damage lo your data or computer system that may occur while using data contained in, or transmitled with, this e-mail. If
you have received this e-mail Tn exror, please immediately notify us by raturn e-mail.

CP-148
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Subject: RE; AuBeta acquisition by Telekenex

From: Giri Durbhakula [meilto:giri.durbhakula@ChaslotteRusse.com}
Sent: Thursday, March 26, 2009 4:00 PM
.To: Tom Hunsinger

Cc: mradford@telekenex.com; mprudeli@telekenex.com

Subject: RE: AuBeta acquisition by Telekenex

Tom,

| haven’t seen any paperwork yet. Please send it over as soon as you can. As J am sure'you can appreciate, we
have processes to go through for approval and it’s very tough with virtually no notice. .

Thanks

Regards,

Giri Durbhakula
Vice President Technology

From: Tom Hunsihger [malto:tomhi@atbeta.net]
Sent: Wednesday, March 25, 2009 3:55 PM

To: Giri Durbhakula

Cc: mradford@telekenex.com; mprudeli@telekenex.com
Subject: RE: AuBeta acquisition by Telekenex

Girn,

Thanks for the e-mail and we can have a call next week to address several topics.

How ever we do need to have a conversation quickly concerning your service. Telekenex has to make
commitments to the underlying cariiers that have supported AuBeta historically to keep the service up. In order
to make these commitments we in turn need to have the Aubeta customex’s make a commitement to Telekenex

to aveid service disruption. We are generating the paperwork and will have over to you shortly. Unfortuneatley
we have a very short window to work with in and need this completed by end of business on Friday.

Please feel free to call me to discuss.
Regards,
Tom Hunsinger

206-576-5334 Desk
425-442-9030 Mobile

CP- 150
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From: Giri Durbhakula [mailto:giri.durbhakula@ChaﬂotteRuse.com]
Sent: Wednesday, March 25, 2003 3:41 PM ’ -

Te: Tom Hunsinger .

Cc: mradford@telekenex.com; mprudeli@telekenex.com

Subject: RE: AuBeta acquisition by Telekenex

Tom,

Thank you for reaching out to me. As you may know, we rely heavily on the support we get from Aubeta to
provide business service at many of our stores throughout the nation.

I would love to chat with you and hear more about the transition and ongoing support model and business
continuity plans, however | am currently tied up at an offsite planning meeting and the earliest 1 could chat

with you is early next week.

Can you give me sometimes for Monday and Tuesday and we will set something up?

Thanks very much.

Regards,

Giri Durbhakula L. U -
Vice President Technology :
a2 858.490.2625

From: Tom Hunsinger [maito:tomh@aubeta.net] ’ ;
Sent: Wednesday, March 25, 2009 8:41 AM to )
To: Giri Durbhakula

Cc: mradford@telekenex.com; mprudeli@telekenex.com

Subject: AuBeta acquisiton by Telekenex

Giri,
| hope all is well.

| wanted to reach oul and introduce myself and communicale some recent news here at AuBeta. As you may know by
some previous e-mails we have been acquired by Telekenex and registered CLEC out of the bal area.

www.lelekenex.com

1 would Tike to arrange a time to discuss this transition aﬁd our initial goals of business continuily and the shift of the
technical support mechanism. ] .

Would you have time this aflernoon, or tomorrow morning? : - :

Regards,

C. Thomas Hunsinger

AuBeta Networks Corporation

801 S. fidalgo St. | Seatile, WA 98108 : - .
d: 208.576.5334 | c:425.442.9036 | f: 206.765.9100

www.aubsta.com | lomh@aubela.nel

CP- 151
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NETWORKS

Canfidenliality Waraing: This e-mail contains information intended onfy for the use of the individual or enfity named above., If the reader
of this e-mail is not the intended recipfent or the employee or agent responsible for delivering it to he intended recipient, any
disseminalion. publication or copying of this e-mail is stricily prohibited. The sender does not accept any responsibilily for any loss.
dissuption or damrage 10 your data or compuler system that may occur while using data contained in, or ransmitled with. this e-mail. i
you have received this e-mail in error, please immediately nofify us by retum e-mail.

CP-152
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rage 1 014

Subject: RE: AuBela acquisition by Telekenex

From: Tom Hunsinger [mailto:tomh@aubeta.net}
Sent: Friday, March 27, 2009 7:55 AM

To: Giri Durbhakula

Cc: mradford@telekenex.com; mprudell@telekenex.com
Subject: RE: AuBeta acquisition by Telekenex

Giri,
Good Moming § hope allis wél!,

1 think Mark Radford my associale may have this over las! night but wanted to attach the agreements just in case.
Let me know if you have any questions, and please have this in by end of day to avoid service disruplion.

Thanks, N
C. Thomas Hunsinger ;
AuBeta Networks Corporation
801 S. Fidalgo St. | Sealtle, WA 98108 . i
d: 206.576.5334 | c: 425.442.9030 | : 206.766. 9100 . )
www.aubeta.com | tomhf@aubeta.net - H

) ﬂs‘rwonxs

)

~——— -Confidenliality- Warning: This.e-mail-contains infarmation intended only for the use of the individual or entity mamed above. if the reader
of this e-mail is nol the intended tecuprent or the employee or agent responsible for delivering it to the intended recipient, any
dissemination, publicalion or copying of this e-mait is strictly prohibited. The sender does not aocepl any responsibility for any loss,
disruption or damage to your data or computer system thal may accur while using dala conlained in, or transmitted with, this e-mail. If
you have received this e-mall in errar, please immediately nolify us by return e-mail. .

From: Giri Durbhakula [mailto:giri.durbhakula@CharictteRusse.com}

Sent: Thursday, March 26, 2009 4:00 PM .

To: Tom Hunsinger .
~ Ccz mradford@telekenex.com; mprudell@telekenex.com . )

Subject: RE: AuBela acquisition by Telekenex

Tom,

1 haven’t seen any paperwork yet. Please send it over as scon as you can. As } am sure you can appreciate, we
have processes to go through for approval and it’s very tough with virtually no notice. .

Thanks

Regards,

FT R p—

Giri Durbhakula
Vice President Technology

CP-154
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2 858.490.2625

From: Tom Hunsinger [mailto:tomh@aubeta.net]
Sent: Wednesday, March 25, 2009 3:55 PM
Yo: Giri Durbhakula

Cc: mradford@telekenex.com; mprudell@telekenex.com
Subject: RE: AuBeta acquisition by Telekenex
Giri,

Thanks for the e-mail and we can have a call next week to address several topics.

How ever we do need to have a conversation quickly conceming your service. Telekenex has to make
commitments to the underlying cariiers that have supported AuBeta historically to keep the service up. In order
to make these commitments we in turn need to have the Aubeta customer’s make 2 commitement to Telekenex
to avoid service disruption. We are generating the paperwork and will have over to you shortly. Unfortuneatley
we have a very short window to work with in and need this completed by end of business on Friday.

Please feel free to call me to discuss.
Regards,
Tom Hunsinger

206-576-5334 Desk
425-442-9030 Mobile

From: Giri Durbhakula [mailto:giri.durbhakula@CharlotteRusse.com]
Sent: Wednesday, March 25, 2009 3:41 PM

To: Tom Hunsinger
Cc: mradford@telekenex.com; mprudeli@telekenex.com
Subject: RE: AuBeta acquisition by Telekenex

Tom,

Thank you for reaching out to me. As you may know, we rely heavily on the support we get from Aubeta 1o
provide business service at many of our stores throughout the nation. ’

1 would Jove to chat with you and hear more about the transition and ongoing suppost model and business
continuity plans, however | am currently tied up at an offsite planning meeting and the earliest | could chat

with you is early next week.

Can you give me sometimes for Monday and Tuesday and we will set something up?

Thanks very much.

Regards,

CP-153
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Giri Durbhakula
Vice President Technology
€ 858.490.2625

From: Tom Hunsinger [mailto:tomh@aubeta.net] i
Sent: Wednesday, March 25, 2009 8:41 AM
Teo: Girf Durbhakula - i
Cc: mradford@telekenex.corn; mprudell@telekenex.com
Subject: AuBeta acquisition by Telekenex

Gin, - -
| hope all is well.

1 wanted to reach out and intraduce myself and communicate some recent news here'at AuBeta. As you may-know by
some previous e-mails we heve been acquired by Telekenex and registered CLEG out of the bat.area.

www,lelekenex.com

1 would like to arrange a time 1o discuss this iransition and our initial goals of business conlinuity and the shift of the
technical support mechanism.

Would you have time this afternoon, or tomosrow morning?

Regards,

C. Thomas Hunsinger

AuBeta Networks Corporation i
- -~ —--801-S: Fidalgo St-] Seatlle, WA 98108-- -~ - --- ~

d: 206.576.5334 | c: 425.442.9030 | f: 206.766.9100

AR
NETWORHKS

Confidentiality Waming: This e-mail contains information intended only for the use of the individual or entity named above. if the reader . .
of this e-mall is nal the intended recipient or the employee or 2gent sespansible for defivering il lo the intended recipient, any . :
disseminalion, publication or copying of this e-mail is striclly prohibited. The sender does not accepl any responsibifily for any l0ss,

disruplion or damage to your data or computer system thal may occur while using dala conlained in. or ransmitted wilh, this e-mail. If . :
you have received this e-mail in eror, please immedialely natify us by return e-mail.

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged
information. Any unauthorized review, use, disclosure or dislribution is prohibited. If you are not the intended
recipient, please contact the sender by reply email and destroy all copies of the original message. If you are the
intended recipient, please be advised that the content of this message is subject to access, review and disclosure

by the sender's Email System Administrator. N

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that
any U.S. federal tax advice contatned in this communication (including any attachment) is not intended or
written by us to be used, and cannot be used, (5) by any taxpayer for the purpose of avoiding tax penalties under
the Internal Revenue Code or (i} for promoling, marketing or recommending to another party any transaction or

matter addressed herein. .

s s e e
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Subject; RE: follow-up

From: Tom Hunsinger (mailto:tomh@aubeta.net]
Sent: Friday, March 27, 2009 1:36 PM

To: Giri Durbhakula

Cc: bchaney@telekenex.com

Subject: RE: follow-up

Thanks for the recap.

Tom ’

From: Girl Durbhakula [mailto:giri.dusbhakula@CharlotteRusse.com]
Sent: Friday, March 27, 2009 1:13 PM

To: Tom Hunsinger -

Subject: follow-up

Tom,

- entis g e e

This follows the call we iiiifhﬁv?i’fﬁy’éﬁ and Brandop Chaney. Asyou know, Telekenex has made it clear that
- service will be disconnected to nearly 200 of our stores if we do not sign a 36-month contract today. You and

Mr'Changy advised that you will seek a "stay" of service disconn@ction and let Us know t our call set-for 2pm -

today. | have already sent the meeting invite over, but just to make sure you have the details again:
+1.866.365.4406 // conference code: 4902625

Thanks and we will talk in a little less than 1 hour’s time.

Regards,

Giri Durbhakula

- Vice President Technology

Charlotte Russe

£ 858.490.2625

R 3536310.8132

® 858.490.3635 .

B9 gir durbhakula@charlotterusse.com

R e ]

=y e
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— —Thave 3 tieeting conflict sE L1:0075m.

Subject: RE: Cafl today at 10:00 AM can we adjust lo 11:00?

From: Brandon Chaney [mailto:bchaney@telekenex.com]
Sent: Monday, March 30, 2009 3:15 PM

TFo: Giri Durbhakula

Subject: RE: Call today at 10200 AM can we adjust to 11:00?

Giri,
Thanks for the call today.

{ am working on the letter you requested. It will be forthcoming.

BC

From: Giri Dusbhakula [mailto:giri.durbhakula@CharlotteRusse.com]
Sent: Monday, March 30, 2009 10:10 AM ~

To: Tom Hunsinger

Cc: Brendon Chaney

Subject: RE: Call today at 10:00 AM can we adjust to 11:00?

Page 1 of 2

tets make it 11.30am

Thanks

Regards,

Girt Durbhakula
Vice President Technology
=2 858.490.2@25 :

From: Tom Hunsinger [mailto:tomh@aubeta.net]

Sent: Monday, March 30, 2009 9:33 AM

To: Giri Durbhakula .

Cc: Brandon Chaney

Subject: Call today at 10:00 AM can we adjust to 11:007

Please let me if that will work or another would be better. ’

THX! .

C. Thomas Hunsinger

AuBeta Networks Corporation

801 S. Fidalgo St. | Seattle, WA 88108

d: 206.576.5334 | c: 425.442.9030 | f: 206.766.9100
wwnv.aubela.com | lomh@aubglanet -~

3 —re—
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Confidentiality Warning: This e-mail contains information intended only for the use of the individual or entity named above. Il the reader
of this e-mafl is nol the Intended recipient or the employee or agent responsible for delivering it to lie intended recipient, any

dissemination, publicalion ar copying of this e-mail is striclly prohibited. The sender does nol accepl
disruption or damage lo your dala of compuler system thal may occur while using dala contained in,
you: have received this e-mail In error, please immediately notify us by relum e-mail.

any responsibility for any loss,
ar lransmilted with, this e-mail. If
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ASSIGNMENT AND ASSUMPTION OF AGREEMENT

This Assignment and Assumption Agreement (this “Agreement”), dated as of March 30,
2009 (the “Effective Date”), is made and entered mto by and between AuBeta Networks
Corporation, a Washington corporation, 801 South Fidalgo Street, Seattle, Washington 98108
{(*AuBeta™), and Telekenex IXC, Inc., a Delaware corporation, 3221 20th Street, San Francisco,
California 94110 (“Felekenex”), and Charlotte Russe Incorporated, 2 , 4645
Morena Boulevard, San Diego, California 92117 (“Charlotte™).

WHEREAS AuBeta and Charlotte entered into that certain Master Services Agreement,
dated as of November 4, 2004, a true and correct copy of which is attached hereto as Exhibit A

(the “Assigned Agreement”);

WHEREAS Telekenex intends to acquire some or all of the assets and business of
AuBeta and, accordingly, desires to accept the assignment and assume and become liable for al}
of AuBeta's rights, obligations, and interests under the Assigned Agreement;

WHEREAS AuBeta intends to transfer sonie or all of its assets and business to Telekenex
and, accordingly, desires to assign all of its rights, obligations, and interests under the Assigned
Agreement to Telekenex; and .

WHEREAS Charlotte, subject to the terms and conditions of this Agreement, consents to
the assignment and assumption of the Assigned Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and conditions herein

contained and for other good and valuable consideration, the parties, intending-to be-lepally— -—— -

bound, do hereby agree as follows:

1. Recitals. All of the foregoing Recitals are true and correct and are hereby
incorporated herein by reference. -

2. Assignment and Assumption. AuBeta hereby transfers, assigns, and sets over to
Telekenex all of AuBeta’s rights, obligations, and interests under the Assigned Agreement,
without Limitation of any kind, and Telekenex bereby accepts the foregoing assignment by
AuBeta and assumes -and becomes liable for all of AuBeta's rights, obligations, and interests
under the Assigned Agreement.

3 Charlotte Acknowledgment. Charlotte, being the other party to the Assigned
Agreement, hereby consents to the assignment and assumption effected by this Agreement, and
reiterates its intention to perform under this Agreement once assigned to and assumed by

Telekenex.

4. - Release. AuBeta hereby releases Charlotte from any and all claims, liabilities,
losses, .damages, causes of action, costs, and expenses in connection. with the Assigned
Agreement, including, without limitation, any past or future payment obligations.

WU2-WEST-5BAIM01453524.1 -1-
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5. Goveming Law. This Agreement shall in all respects be governed by, and
construed in accordance with the laws of the State of California, without giving effect to any
choite of Iaw or conflict of laws rules or provisions.

6. Facsimile; Counterparts. This Agreement may be executed by facsimile and in
counterparts, each of which shall be deemed an original and all of which together shall constitute
one instrument.

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as
of the Effective Date.

AUBETA NETWORKS CORPORATION ) TELEKENEX IXC, INC.
By: By:
Name: Name:
Ethan Hernandez, CEO Brendon Chaney, CEO
Title: Tite:

Date: Date:

ACKNOWLEDGED AND CONSENTED TO:

CHARLOTTE RUSSE INCORPORATED

By

Name:

Tidle:

Date:

WO2-WEST-SBAI01453524.1 -2-
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CP - 165



CONTRACT AMENDMENT

This Amendment (“Amendment”), dated as of March 30, 2009 (the “Effective Date™),
modifies and supplements the terms of that certain Master Services Agreement (the
“Agreement”), dated as of November 9, 2004, originally by and between. AuBeta Networks and
Charlotte Russe Incorporated (“Charlotte”) and subsequently assigned by AuBeta to Telekenex
IXC, Inc. (“Telekenex”) pursuant to that certain Assignment and Assumption of Agreement,
dated as of March 30, 2009.

NOW, THEREFORE, in consideration of the mutual covenants and condilions herein
contained and for other good and valuable consideration, Telekenex and Charlotte, intending to
be legally bound, do hereby agree as follows:

1. The Agreement is by and between Telekenex and Charlotte and all references to
AuBeta in the Agreement are binding upon Telekenex.

2. Section 3 of the Agreement is hereby amended as follows:

The Contract Term for all circuits and Services provided by Telckenex to
Charlotte shall be amended to a coterminous term of 36 months; starting at the date Charlotte
executes this agreement.

. 3. The Agreement is hereby amended as follows:

SECURITY COMPLIANCE. AuBeta represents and warrants that AuBeta is and
wilt be compliant with the Payment Card Industry Data Secunty Standard
(“PCIDSS) requirements for cardholder data that are prescribed in the Visa
Operating Regulations or otherwise 1ssued by Visa, as they may be amended from
time to time (collectively, the “PCIDSS Requirements™), as audited by 2 VISA
authorized third party auditor. Upon Charlotte’s written request 10 AuBeta from
time to time, AuBeta shall provide Charlotte with a written certification, within
thirty (30) days of the request from Charlotte, from AuBeta’s Chief Financial
Officer that AuBeta is then compliant with. PCIDSS requirements as set forth
herein.

4 All of the covenants, conditions, representations and warranties of the Agreement
are incorporated herein by reference. :

5. - If there is any conflict between this Amendment and the Agreement, this
Amendment shall control.

6. Al capitalized texms used and not otherwise defined or modified herein shall have
the meaning ascribed to them in the Agreement.

7. Except as modified and supplemented by this Amendment, the Agreement shall
rémain in full force and effect in accordance with the provisions thereof.
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TN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as
of the Effective Date. : ’

CHARLOTTE RUSSE INCORPORATED TELEKENEX IXC, INC.

By: By:

Name: Name:
: Brandon Cheney, CEO

Title: Tidle:

Date: ) Date:
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Subject: Urgent Matter aboul your Service Continuily

Frotn: Brandon Chaney [matlto:bchaney@telekenex.com)
Sent: Monday, March 30, 2009 4:17 PM ~

To: Giri Durbhakula

Subject: Urgent Matter about your Service Continuity

Giri,
Thapks for the call today.

As we discussed, we need to get an Assignment/Assumplion Agreement and Contract Amendment executed loday or
your service could be disconnected by the underlying carriers. We have stepped into this situation at AuBeta to help
with your business continuity. During the week of March 18"', most of the carriers had submitted disconnect orders for
non-payment for your circuits.

AuBeta Networks has recently sold its assets to Telekenex and we are working with the underslying carriers to keep your
services up. This will require us to commit to a multi-year agreement with them. Therefore, we need Charlotte Russe to

commit to us as well,

I sent aver to you a simple Assignment and Assumption Agreement so the same terms you negotiated with AuBeta will

you requested around our PCI certification.

Telekenex looks forward to working with you, as 1 mentioned on the phone, 1 am available 1o meet in your San Diego
office on Thursday or Friday to share with you Telekenex’s 14 year history.

Regards,

Brandon Cﬁaney
CEC
Telekenex

From‘ G'm Durbhakula [mallto ngLdurbhakula@CharlotteRusse oom]
. Sent: Monday, March 30, 2009 10:10°AM

TFo: Tom Hunsinger

Cc: Brandon Chaney

Subject: RE: Call today at 10:00 AM can we adjust to 11:00?

Lets make it 11.30am N

| have a meeting conflict at 11.00 am.

Thanks

Regards,

be-in effect. 4n addition a.CmmctAmendmenLdo:umenUuas-machcdihaudded_th&mmmxtemm.and -language cemeeeeeo: |
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Giri Durbhakaula
Vice President Technology
‘H  858.490.2625

Page 2 of 2

From: Tom Hunsinger [mailto:tomh@aubeta.net}

Sent: Monday, March 30, 2009 9:33 AM

To: Giri Durbhakula

Cc: Brandon Chaney

Subject: Call today at 10:00 AM can we adjust to 11:00?

Please Jet me if that will work or another would be belter.

THXG .

C. Thomas Hunsinger

AuBeta Networks Corporation

801 S. Fidalgo SL | Seatlle, WA 98108

d: 206.576.5334 | ¢: 425.442.9030 { §: 206.766.9100
www.aubeta.com | lomh@aubetanel :

NETWORKS

Confidentiality Warning: This e-mail contains information intended only for the use of the individual or entity named above. If the reader
of this e-mail is not the intended recipient or the employee or agent responsible for delivering it to the intended recipient, any
dissemination, publication or copying of this e-mait is sirictly prohibited.. The sender does nol accepl any responsibility for any loss,

disruption or damage to your data cr computer system thal may occur
you have received this a-mail n error, please immediately nolify us by retumn e-mail.

while using data contained in, or ransmitted with, this e-mait.
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Page 1 of 2

Brendan,

Attached please find the Amendment you sent me today at 3.15pm; we made two slight modifications and
they are reflected in the redline version. | have attached a signed clean version for your records.

With regards to the Assignment and Assumption document you sent — We do not believe our signature is

required on this since the November 7, 2004 Aubeta-Charlotte Russe agreement does not require our consent

to assignment. We obviously do not contest to AuBeta’s rights to assign the agreement; however, to date we
have'received several conflicting statements from Telekenex-about the-status of our Agreement with Aubeta.

For example, both Telekenex and Aubeta issued public staterments on March 18, 2009 stating that Telekenex

had acquired AuBeta’s customers. Last week, Tom told us that the. AuBeta agreement "may.or-may-nothave..— .
been assigned to Telekenex. Laterthat day, you advised that the contract had not been assigned but your

[atest email from today states that AuBeta did in fact sell its assets to Telekenex.

In summary, | would like to reiterate our frustration and disappointment that we are in this situation.
Charlotte Russe has an existing agreement with AuBeta, which we believe should be honored. Despite our
multiple requests, no one has explained why this agreement is somehow 5o longer valid. Instead, we have
been presented with a demand that we sign up for a long term commitment or service to 185 of our stores
will be shut off today, effectively depriving us of the flexibility under the AuBeta agreement that we bargained
for. To further complicate matters, this demand was put to us last Thursday {3/26} with a demand that we
sign a new agreement by the end of the next day, which in turn were not provided to us until 8:48 p.m- later
that evening. At 2.30pm on Friday {3/27), you advised that we could have a one day extension, i.e., close of
bustness Monday 3/30. During our 11.30am conference call today, Telekenex said it would now provide a
different set of documents, which were not provided until 3:15 p.m. today. 1 have explained on multiple
occasions, that we are a large organization (S00+ stores) and we cannot just simply enter into a substantial
agreement of this nature without sufficient notice and planning. In any event, it has been made clear
repeatedly that our service would be shut off if we do not sign up to 2 long term commitment. 1am sure you
can appreciate why we believe we have been treated in an extremely unfair manner.

Thank you.
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Regards,

Giri Dusbhakula

Vice President Technology
Charlotte Russe

& 858.490.2625

2 858.610.8131

2 858.490.3635
62 qiri.durbhakula@chariotterusse.com
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Subject: Meeting recap

From: Gisi Durbhakula [mailto:giri.durbhakula@CharlotteRusse.com]
Sent: Friday, May 29, 2009 5:46 PM '
To: Brandon Chaney

Subject: Meeting recap

Brandon,

r

This follows our meeting from this past Tuesday. As you know, it appears we have a disagreement over the
enforceability of the March 2009 amendment. | appreciate, however, the professional tone of our discussion and
your assurances that no service disruption will occur as a result of our disagreement. l-also appreciate you
candor in acknowledging that the manner in which the transition from AuBela to Telekenex came about was not
ideal. You have our counsel's contact information and should feel free to pass it on as you think appropriate.
Obviously, we hope we can resolve this issue productively. .

On other fronts, as you know, we also discussed other services that Telekenex provides, e.g., audio conferencing
and managed services/co-lo data centre. As | expressed at the meeting, we would be interested in learning more
about those service offerings in more detail.

| understand that you are traveling this week and will likely be back in touch next week.

Thanks.
Regards,

Giri Durbhakula

Vice President Technology
Charlotte Russe

- 858.490.2625

® 853610.8131 -

® 858490.3635
B3 giri.dusbhakula@chariotterusse.com -
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From: Tina Cammarello [tina.cammarello@charlotterusse.com]
Sent: Thursday, July 16, 2009 11:53 AM

To: 'Daniel Miller’

Cc: ‘chuckvondra@com-strat.com’; Rafkin, Seth; Giri Durbhakula
Subject: Charlotte Russe / Aubeta Disconnect Notice )

Attachments: Aubeta Sites_Store Address.xls
Daniel

As per our conversation this morning | am requesiing that all our Aubetassites [159) and the circuit
located in our Tempe Datacenter be disconnected as of today: Previous emcails had been sent to you
for disconnect but | have atiached a list of all 159 sites that were recently converted please let me
know if anything else is needed.

Again Thank you and it was nice working with you.

Tina Cammarello

Charlotte Russe

I.T. Systems Monitoring & Store’s Systems Project Manager
858-490-2086 Office |

858-875-0332 Fax

Tina.Cammarello@chariotterusse.com
Live, Love, Shop Charlotte
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23 Aubeta | 10.10.23.254 |Boulevard 702-792-2110 ] 702-792-1446 13514 South Maryland Parkway - 125 Vegas NV 89109 |
25 Aubeta | 10.10.25.254 [Mareno Valley 951-653-7161 | 951-653-1739 | 22500 Town Circle, Space #1138 j [Mureno Valley CA 92553
37 Aubeta ] 10.10.37.254 |Galleria at Sunset (Her ) 702-898-8677 | 702-898-B680_}1300 West Sunsel Road, Space #1309 . Henderson NV 85014
42 Aubeta | 10.10.42.254 |Peardridge Center 808.495.3694 | BOBABG-3804_|231 Pearkidge Center, Sp# 1403~ . " lMies T " HI 96701
62 Auvbeta | 10.10.52.254 |Haywood 864-676-0577 | B64-676-0388 ]|700 Haywood Road. Bax #8222 Greenville SC 29607
79 Aubdeta | 10.10.78.254 |Citrus Park 8139268719 | 8139268758 |8021 Citrus Park Town Center Mall. Space HB076 Tampa L 33625
Aubeta | 10.12.80.254 {Walden Galleria 716-681-6490 | 716-681-6748 |G104 Walden Galleria Buffalo NY 14225
1 Aubota | 10.10.84.254 Siralford Square 5308934475 ] 630-893-4478 416 Stratlord Square Bloomingdale -0 60108
82 Aubera | 10,10.82.254 |Hamillon Mall 609-6545-3883 | G0D-B45-6644 14403 Black Horse Pike, Space #143 Mays Landing NJ 08330
92 Aubela | 10.10.92.254 [Temecula Piomenads 951-296-0553 | 951-296-0555 |40820 Winchesler Road, Space #1200 .-.- - . Temecy!a CA 9259t
93 Aubeta | 10.10.93.254 |Kaly Mils 281644-2040 | 281-644-2042 |5000 Kaly Mills Circle, Space K661 |Katy Rr.S 77494
84 Aubsta | 10.10.94.254 |Providence Place 401-2704370 | 401-2704371 |100 Francis Street. Space #8-308 ) Providence RI 02303
96 Aubela | 10.10,86.254 [Tri-County Mall 513-671-3888 | 513-671-3029 |11700 Princelon Pike, Space 021 Cinginnali OH 45248
100 Aubeta | 10.30.100.254 |Counlryside Mall T27-712-1967 | 727-712-0396 {27001 U.S. Hwy. 19 Morth, Space #1061 & 1062 Cleaswaler FL 33761
103 Aubeta |10.10.103.254 |Holyoke Mall 413 532-3770 ] 413-532-29399 |50 Holyoke Streel Space #H314 B Halyoke MA 0104¢
104 Aubata_| 10,10.104.254 |Crossgates Mall 5184522163 | 518-452-2173_{1 Crossgales Mall Road. Space #P201 Altany < WY 12203
106 Aubela | 10.19.106.254 |Galleria at Crystal Run 845-592-3137 | 8456923782 |1 Galleria Drive. Space #0202 Pmmewwn NY 10941
113 Aubeta | 10.10.113.254 |Opry Mills 615-514-5555 | 635-514-5557 1435 Opry Mills Drive, Space #436 Nashvite TN -{ -3r214
114 Aubeta | 10.10.114.254}Plaza Caroling 787-762-6912 ] 787-768-6391 {65 Mnlantry Hwy & Fragoso Ave.. Space 3124 Csardlina PR 00983
118 Aubela | 10.10.118.254 {Plaza 1as Amencas 7877678649 | 787-767-4221 {525 F.D. Roosevell Avenue, Space #52 Halo Rey PR 00313
- 119 Aubeta | 10.10.118.254 |Crystai Mall 860-437-7199 | 860-437-7033 |8050 Hartford Tumpike, Space #R214 Watedord « CT 06385
122 Avteta |10.10.122.254 | Stonebriar Cenbre 972-668-0357 | 972-668-0359 {2601 Preston Road. Space #1086 Frisco. TX 75034
124 Auvbeta | 10.10.124.254[Galless @ Roseville 916-788-4300 | 916-788-4343 {1151 Galeria Bivd., Space #253 Rossevile CA 95678
136 Aubeta [ 10.10.136.254 |Belz Faclary Oullet 787-256.0038 | 787-2560930 (Stale Road 3, Km. 18.4, Building 3. Suite #60 Canovanas PR 00729
1M Aubsta | 10.10.141.254 [Smith Haven Mall 531-780-0015 | 631-780-0017_{465 Smith Haven Mall.Space D3 & Ds Lake Grove NY 11755
159 Aubela |10.70.353.254 [Glenbrook Square 260.471-9557 | 260-471-9008 4201 Coldwater Road. Space #M1 Fort Wayne iN 46805
161 Aubela | 10.10.361.254 [Hickory Hollow B15-717-1511 | 615-717-9994 }5252 Hickory Hollow Pkwy., Space #2050 Antioch ™ 3713
174 -] Aubeta §10.10.474.254|The Shops al Las Americas §19-033-7221 | 615-934.7224 4345 Camino Do La Plaza. Space #}#-286 San D CA 92173
115 Aubeta } 10.10.175.254 | Discover Mills 57B-847-5445 | 678-847-5448 |5500 Sugaroal Pkwy. Space #215 . Lawrencevite GA 30043
180 Aubeta | 10.10.180.254 |Puente Hills 625.985-8471] 625-9655057 |474 Puente Hills Mall. Space #353 Cily of industry CA 91748
187 Aubeta | 10.10.187.254 [Burington Town Center £02-551-8966 | 802-651-9606 }49 Church Street. Space #1062 Burflnglon VT 05042
139 Aubeta [10.10.189.254 |The Lakes 231-798-9780 | 231-798-0620 ]5600 Harvey Slreel, Suite $1020 Muskegon Ml 45444
191 Aubsta | 16.10,191.254 |Penn Sguare Mall 4058500858 | 405-858-DB692 1901 NW Expressway. Space #1106 Ol City O 73118
200 Aubeta | 10,10.200.254 |Ingram Park 210-767-080% | 210-767-8177_|6301 N.W, Loop 410, Space #3-16A-1 |San ANONio > 73238
202 Aubeta | 10.10.202.254 |DeSoto Sguare g41-750-9911 ] 941-750-9795 [303 U.S. Hwy 301 Bivd. Wes' Space #609A Bradenton FL 34205
206 Aubela | 10.10.206.254 |Regency Mall 262-554-44B0 | 262-554-4520 |5666 Durand Ave.. Space # B240 Racine wi 53405
207 Aubsta § 10.10.207.254]Deerbrook Mall 281-446-8750 ] 281-446-5822 |20131 Highway 59. Space ¥ 2072 |Humbre ip.S 77338
21 Aubota | 10.10.211.254 {Neshaminy Mall 2153649112 ] 215364-8755 |707 Meshaminy Mall Space # 633 |Bansalem PA 19020
212 Auheta |10.10.242.254{Tulsa Promenade N 9385650291 [ 918-665-0280 |4107 South Yale, Space # 123 Tulsa OK 74135
213 Aubsia | 10.10.213.254|Dover Mall 302.741-2470 ] 202-741-2473 _|1365 North Qupont Hwy, Space # 4060 Dover DE 49901
219 Auheta [ 10.10.219.254]|Sooner Fashion Mall 4055739398 | 405-579-9398 |3329 W. Main Slreel Norman OK T3072
223 - ubeta | 10.10.223.254 | Quail Springs Mall 405-755-7933 | 405-755-7938 |2501 W. Memorial Road, Space #208 Oklahoma City OK 73134

233 Aubsta | 10.10.233.254 | Saresota Sguare 941-926-4402 | 941-926-4820 18201 Soulh Tamiami Trail, Space # A378 Sarasola FL__ | 34238 |
248 Auvbeta | 10.70.245.254}Apache 507-288-2806 | 507-288-6209 [333 Apache Mall Space # 632 Rothester MN 55902
247 Aubeta | 10.10.247.254 [The Shops at Grand Praire 300-693-2441 | 303-693-2651 |5201 West War Memorial Drive, Space 53% Peoria It 81615
-248 Aubeta | 10.10.248.254 |Buckiand Hils Mall B50-548-9096 | 860-648-0148 [194 Buckfand HAls Drive. Space 2088 Manchester cT 05040
251 Aubeta |10.10.251.254 )Provo Towne Center 8014942004 [ 801-494-2006 1200 South Towne Center Blvd, Space 1020 Provo UT 84601

262 Aubeta | 10.11.8.254 pNothwoods Mall BA3553-2956 | 833-553-2873 121450 Northwoods Bivd Sp E7 N. Charleston sC 28406-4021
253 Aubeta | 10.21.9.254 |Greece Ridqe Center 5852259740 | 585-225-9749 '|271 Greece Rkige Center Drive, SpH-15 Rochester NY 14625
267 Aubeta | 10.11.13.254 |Towne West Square 316-9424760 | 316-242-4580 |4600 W. Kellogg Sp# JO7A Wichita KS 67209
274 Aul 40.11.20.254 | Mali Of Amenica §52-854-6662 | 952-854-2386 |60 E. Broadway Space E141A Blonmington MN 55425
283 Aubeta | 10.11.29.254 [St. Louis Mills A14-227-5185 ] 314-227-5188 [5555 St Louis Milis Boulevard. SpR 542 lHaze)wood MO 63042
289 Aubeta | 10.11.35.254 |Waikele Premium Outlel B808-680-9466 | 808-680-0035_|64-798 tumiaina St Space 409 Hi 86757
230 Aubsta | 10.11.36.254 |Colonial Mall 4784775333 | A78-477-1074 _|3661 Eisenhower Packway Space 121 GA 3206
293 Aubeta | 10.11.38.254 [Coastal Grand 843 5392956 | 843-839-3220 | 2000 Coastal Grand Circle SC 20577
294 Aubeta | 10.11.40.254 |Enfield Mall 860-241-5507 | 860-741-3808 |90 Elm Streel, Space 56 CcT 06082
296 Aubeta | 10.11.42.254 IMilicreek Malt B14-864-4843 | 814-864-0237 |5800 Peach Streel Space 622 . PA 16965
301 Aubeta | 40.11.47.254 |ChermryVale Mak 8153325925 | 815-332-5057 [7200 Hartison Avenua, Sp# G23 n 61112
208 Aubela | 10.11.54.254 (Gateway Cenler 402-466-5121 | 402-966-6123 |ﬂ5 Galeway Mall, Sp# 292 NE £8505
n Aubela ] 10.11.57.254 |Oak Court 901-766-5991 | 001-766-5993 4465 Poplar Avenus, Sp# 2314A ™ 38117
36 Aubeta | 10.11.62.254 |Logan Valley Mall 8149434484 | 814-9434587 {Route 220 & Goods Lane, Sp# 416 PA 16602
7~ Aubota | 10.11.69.254 |imperial Valley Malt 760-352-8104 | 760-352-9369 13451 South Dogwood Avenue, Sp# 1056 El| Centre CA 92243
25 Aubeta | 10.11.71.254 {Conisprings Gaheria 615-771-1962 | 615-771-4133_|1800 Galleria Bovlevard, Sp# 2080 Frankiin ™ 37067
30 Aubela | 10.11.76.254 |Spotsyivania Mall 540-786-8149 | 540-786-9158 |230 Spotsylvania Mall (combo of Sp¥ 2308235) Fredricksburg VA 22407
346 Aubeta | 10.11.92.254 | The Galleria at Fittsburgh Mills 724-774-3901 | 724-274-3503 ]434 Pilisburgh Mills Circle Tarentum PA 15084
360 “Aubeta | #0.11.106.254 | Triangle Town Center 919-792-0246 § 919-792-0248 l5959 Triangle Town Blvd.Sp# 1037(combo of Raleigh NC 27616
103751039
35 Aubeta |10.11.107.254{Cross Creek Mall 910-868-5722 | 910-860-8444 [|B-4 Cross Creek Road FayeHleville NC 28303
363 Aubela ]10.11.108.254|The Mall al Bames Crossing 562-841-8296 | 662-841-8299 [1001 Bamnes Crossing Road, Sp# 224 Tupelo MS 36801
370 Aubgla ] 10.11.116.254 |Acadiana Mall 337-993-1663 | 337-093-1442 I5725 Johnston Streel, Sp# A257 |Lala!e|le LA 70503
276 | Aubela }10.11.122.254|Branson Landing_ . 417-239-0690 | 417-233-0692 |405 Branson Landing . Branson MO 65616
317 Auvbeta | 10.11.123.254 {NordhPark Mississippl 601-991-0778 ] 601-991-2257 [1200 Eas! County Line Road, Sp# 1412 Ridgeland MS 39157
378 Aubsta | 10.11.124.254|0ak View Mall 302-334-4930 ] 402-334-4860 |3001 South 1441h Street. Spx 015 Omaha NE 68144
380 Aubeta | 10.41.126.254 [Chapel Hill Ohio 330-630-2863 | 330-530-2883 !2000 Brittain Road, Sp# 336 Akson OH 44310
- 383 Aubeta | 10.11.129.254 |Lakeland Square 8638503360 | 853-859-D311 }3800 US Highway 98 North. Sp2 756 {prevlousty 758) {Lakeland FL 33309
385 Aubeta | 10.11.131.254)Fox Run Mall 6034360192 | 603-431-7485 [50 Fox Run Road. Sp# G-26 Newin NH 03801
388 Anbsta | 10.11.135.254 [Huntington Mall 304-733-2638 | 304-733-2670 |One Mak Road. Sp# 460 . Baxhoursville wv 25504
350 Aubeta |10.11.136.254 |Easigale Mall 513-947-8103 | 513-947-8108 |4601-200 Eastgate Bivd, Sp# 536 {combo of Cincinnaly OH 45245
5328536}

3N Aubeta | 10.11.137 254 The Avenue Viera 321-636-5252 | 3216365345 |2261 Towne Center Avenue, Spif 870 Viera FL 32940
397 Aubeta |10.11.143.254 | Eastem Shore Centre 261.621-2055 | 251-621-5281 30500 Siate Road Highway 181, Sp# 400 Spanish Fort AL 36527
398 Aubeta |10.11.144.254[Vailey Hills 828-322-3716 ] 528-322-4855 {1960 Highway 70 SE, Sp# 222 Hickory NC 28602
403 Aubeta | 10.11.149.254 |Volusla Malt 38625813231 386-58-1391 [1700 W Inlemational Speedway Blvd. Sp# 249 Daytona FL 32114
404 Aubeta | 10.91.150.254 Finnacle Hils - 4756314501 | 479-6314506 |2203 S. Promenade Bivd. Space F155 & Rogers AR 72758
405 Aubeta |10.13.151.254]{The Shops a1 Dos Laqos 651-277-0463 | 951-277-9462 |2795 Cabol Brive, Suile 125 Corona CA 92877
412 Auvbeta {10.11.158.254| Sawqrass Mils 054.846-2144 | 954-846-2136 |12801 West Sunrise Bouleverd. Sp¥ 621 Sunrise FL 33323
418 Aubsta | 10.11.164.259tEdgewaler Mall 228-385-8832 ] 2283858845 }2600 Beach Bivd., Sp #2 . Iﬂimd MS 39531
419 Aubata | 10.11.165.254|Georgia Square | 7063531183 | 706-353-2547 [3700 Alanta Hvry. Sp #48 Athens GA 30606
420 Aubeta |10.11.166.254Boulevard 716-836-2200| 716-836-2400 [730 Alberta Drive, Space 409 Jamherst NY 14226
423 Aubeta | 10.11.169.254 [Rioc Grande Premium Outlels 956-514-2846 | 956-514-2876 [5001 East US Expressway B3 . Suile 304 Mercedes X 78570
425 Auvbeta | 10.11.471.254|Norhgate Mak $19-286-2497 9192867913 {1058 West Club Bivd.. Sp #201 Durham NC 27701
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427 Aubeta_| 10.11.173.254 | York Gafleria 717-750-4799 | 717-7504435 |2699 Whiteford Rd., Sp #118 York PA 17402
428 Aubeta ]10.11.174.254)Fkest Colony 281-980-1333 | 281-980-1345 | 16535 Southwesl Freeway, Sp #123 Sugardand JX 77475
430 Aubeta | 10.11.376.254|Post Oak ' 979-493-7304 | 979-493-7357 [1500 Harvey Road. Sp #2070 Cofleqe Staltion X 77840
431 Aubsta }10.11.377 254 | Viewmonl S7O-M3I2446 | 5703435563 | 100 Viewmon] Mall, Sp #771 {Scranion PA 18308
432 1 Aubeta | 10.41.178.254|Oakdale Mall 3 H07-798-1606 #07-798-1608 _ |601-635 Hamy L Dr. Space 6669 I.mhnsm City NY 13790
437 Aubeta | 10.11.183.254 | Monmouth Mall TI2542-2596 | T32-542:2704 | 180 Route 35 & 36. Space 1004 lEalnnlnwn [}1] T724
438 Aubeta | 10.13,184.254|Westgale Mall 8063568704 | 8063568763 | 7701 West Inlerstale 40. Space 354 Amarillo ™ 921
439 Aubeta } 10.11.185.254| River Hils 507-425-6940  S07-625-53%1  |1850 Adams SL. Space 418 JMankat MN 56001
443 Aubeta | 10.11.187.25¢|B2angor Mall 207-947-5400 | 207-947-9705 _ |663 Sfillwaler Ave., Sp #1085A }Bangor ME
442 Aubeta_{ 10.11.188.254| Easidale Mall . 3342726388 | IA34-202-4404_ }1000 Eastdale Mali, Space E-1 - Montqomery AL 36117
243 Aubela { 30.11.189.254|Salmon Rua Mall 315-788-0801 3157880921 |21182 Salmon Run Mall Loop Yest, Space BD-106 Walertown NY 13601
434 Aubeta” | 10.31.190.254] Green Acres S168250550 | 5168250515 2034 Green Acres Mall. Space 44 Valley Stream NY 11581
445 Aubeta { 10.11.191.254{The Crossrozds Michigan 249-326-5893 | 289-324-4017 {6650 South Wesinedae Avenue, Sp# 252 Poriage Ml 49024
A47 Aubeta_} 10.11,193.254] Poughkeepsie 845794-3013 | 8453961483 12001 South Rd.. Sp #A206 Poughkeepsie NY 12601
448 Aubeta - | 10.11.194.254|Coastand Cenler 2B%4350145 § 2394350938 {1900 Tamiami Trai North Space D-3 Naplas FL 34102
449 Aubeta {10.11.195.254]Augusta Mall 7047335105 | 7047356267 {3450 Wrighisboro Rd., Space 1430 Augusta GA 30909
453 Aubeta | 10.11.198.254|Pecanland Mall 318-398-2699 | 318-398-2649 {4700 Milheven Rd. Ste. 1210 Monme 1A 71203
454 Aubeta | 10.11.200.254 [ Sangertown Square 3157325249 | 315732-5294  |Roule 5 & 5A. Space L60 New Hartlord NY” 13413
458 Aubeta | 10.11.202,254 |Paddock J52-854-047% 352-854-1598 13100 Coliege Rd. . Space 142E Ocala FL 34479
460 Aubaeta | 10.91.206.254|Centre 31 Y 410-543-9320 | 4)0-5439328 {2300 N. Safisbury Bivd.. Space B-108 Salisbury MD 21801
451 Auvbeta ] 10.11.207.254 |t ocust Grove 770-288-3380 | 7702883382 1000 Tanger Dr.. Space 206 & 207 Lotust Grove GA 30248
454 Aubeta | 10.11.298.254 |Foley Oullet Center . 25)-970-2390 | 25)-970-2394  [2601 South McKenzfe St.. Space 322 Foley AL 36535
465 Aubeta |10.11.211.254{The Shops at Fallen Timbers 419-878-0781 419-878-2853 {3100 Main Street Space 1145 Maymee OH 43537
468 Aubelz |10.11.214.254 it Siema____ 7758536655 | 7758535988 [13921 S Viginia Rd Sle 122 Reno NV 89511
469 Aubeta_{ 10.11.215.254 {Philadelphla Premium Outlets €10-705-5932 18 Lightcap Road Space 763 Polstown PA 19464
4an Auvbeta | 10.11.217.254 Juniverdy Mot Tuscoloosa” 205-4562-2041 05-262-208% [ 170} McFaricnd Boulevard E.. Space 818 fuscologsa AL 35404
472 Aubeta | 10.11.218.254 [Centrol Mall ATPAS2-1794 479-452-1798 15111 Rogen Avenue, Spoce 184 forth Smith AR 72903
473 Aubsla | 10.11.219.254 [Miller Hil Mol 218-727-1007 218-727-1422 {lém Miler Trunk Bwy., Space EOSC Duiuth MN 55811
474 Aubsta | 10.11.222.254 |Shops ol River Crossing 4784748225 | - 478-474-8251 | 508D Riverside Dr. Spoce 22 - jMacon GA 20
478 Aubeta | 10.15.224.254 |Port Chorlolte Town Center 941-235-0161 1441 Tarniom Trall # 933-941 Pori C FL IS
473 Aubeta | 10.11.225.254 |Voley Moll” Hogerstown™ 301-582-2515 301-582-3938 117301 Vohey Moll Raad. Space 298 H Ishown MD 21740
480 Aubeta } 10.11.2242%4 |Appleblosomn Mol 540-642-43)2 520-562-3423 11850 Appleblassom Drive Spoce AJO7A Winchester VA 260
483 Aubeta | 10.11.227.254 PWikomebuig Oullels 757-259-9326 15625 Richmond Rd. Spoce PO wmBarsburg YA 23168
453 Aubeta | 10.11.229.254 |Francis Scotl Key A01-595-1256 301-695-1258 eystown Pike, Spoce 246 IP ori 9 MD 2070
484 Aubeta | 10.11.230.254 |Rushmore Mall 505-3420786 &05-342-1357 12200 Norlh Avenve. Space 220 - Rapid Cit D 57701
485 Aubeta | 10.1).231.254 [Mall ol Forfield Commons 9I7-429-2058 3/2008 2727 Faitfield Commeons, Space E129 |Bauvarcreel: - OH 45460t
486 Aubeta | 10.11.232.254 [Grond Ceniral Mol” Porkersburg™| 3044202453 | 3044200993 |272 Grand Ceniral Mall Space 272 Vienno wv 28105
A9y Aubsta | 10131233254 |Homillon Ploce Mol 423-5538135 423-5538542 |2100Hamillen Ploce Bivd. Spoce 110 Cholancoga ™ 3742}
- "Choloncoga’
488 Aubata { 10.11.234.254 |Soulhem Hiks Mall “Sioux Cily” 712742720 | 7122762724 |4400 Sergean! Rd. Spoce 512 8 514 |Sioux City A SNDS
489 Aubeta | 10.11.235.254 [Northpork Mali ‘Davenport” 5534457502 | 5434457905 |320 Wes! Kimberly Road. Space 0019A __|Davenport - A 52806
4%0 Aubeta | 10.)1.236.254 )Bayshore Town Cenler 414-332- 7980 414302:3024 | 5800 N. Bayshore Dr. Spoce 8130 Glendale wi 5327
491 Aubeta | 1011237254 1Great Nodhem Mol JISE2-0405 3156220407 __|41S5 Roule 31 Space Gl24 Clay NY " 13041
492 Aubgta | 10.1).233,254 |Braxs M Cenler 203-573-1967 X3-573-1981 1495 urion S1. Space 2042 8 2044 Walerbury CT 05708
493 Aubeta | 10.11.239,254 185l Fok 350-714-6151 3407148524 |One Belis Foir Pwy, Space 8209 {Betinghom WA SR224
494 Avbeta | 10.)1.242254 [River Volley Mall 540-381-4505 540-381-2443 {782 New River Road Spoce 812 !f‘ Q YA - 25073
497 Aubeta ) 10.11.243.254 [Oakwood Mall” Eau Clare”™ 7158331402 | 715833-1408 14800 Go¥f Road. 5p #0428 [Eou Cloire Wi 54701
499 Avbeta | 10.11.245.254 [wiregress Commons “Dothon™ 334-712-1060 334.712-1036 900 Commons Drive. Space 90 [Dothon AL 3603
500 Avbeta { 10.11.246.25¢ {Bumsville 952:-892-4555 | 952:872-656% [1178 Bumsville Camter Spoce 1046 Bumsville M 55304
S01 Aubets | 10.11.247.254 |Cros Couniy Center 2143752791 117238 4 Xavier Diive, Space S140 Yonker NY 10704
] Auvbeta | 10.11.249:254 [Xing's Ploza ZI8T24077 | 7187242348 15100 Kings Plaza. Space 143 {Brookiyn Center NY 1234
504 Aubgta | 10.11.250.954 |Nitlany MaY 814-231-1872 B14-237-1027 {2901 Eos) College Ave. Space 768 ISiole College PA 16801
505 Aubeta | 10.11.250.254 {Wesl Pork Mol 57333569463 573-335-6985 {3049 wikoma S, Spoce 1278 & 133 ‘Cape Girordey MO 43703
7 Aubela | 10.11.253.257 {Greenville 252-355-5630 | 2523558795 [7)4 EGreenvile Bivd, Space £2 & E3 Greenvile NC 27853
8 Aubeta | 10.11.254.258 [Morke} Ploce - 217-359-4090 217-359-4077 2000 Norlh Neil 81, Space 285 Chompaign L [31:73]
509 Aubeta 10.128.258 |Gonzales Oullel Cenles ZX5-644-0509 225-844-8233 | 2210 Tonger Boulevard, Spoce 147 Gonzoles LA 70737
St Aubgta 1023254 |Pearand Town Cenler 713-340-1108 713-340-1149  |Route 518 & 284, Sp #1335 Pearland ™ 77581
512 Aubeta 10.124,254 |Cokmbiono Cenlre B03407-4445 B03-407-2472 1100 Columbiana Circle Columbia SC 29212
513 Aubeta 10.125.254 [Independence Maill 78)-585-1058 10] independence Mal Way )Gngston MA 7384
514 Aubeta | 10.12.5.259 lHudmn Vatey Mok 8453356132 | 8453364043 | 1300 Ukler Avenve |¥ingsien NY 12401
515 Aubeta 10.12.7.254 _{Rehoboth Beoch 202.226-1426 LN 356470 Seaside Oullel Dr., Space #600 JRehoboth Reoch OE 19971
512 Aubeta | 10.1213.254 |ias Catalnas PR #52, Esq #1586, Space S40~ Caguas R 00725
521 Aubela { 10.12.13.254 |Elenton Qullets 206-433-7960 | 205241-9038 5461 Faclory Shops Bivd. {Blanlon i} 34222
523 Aubeta 10.12.15254 |Puerlo Rico Ouliets 787-8457417 ) Piime Oullets Bivd. KM 54.6, space 820 Barceloneta PR 00617
525 Aubeta | 10.12.17.254 | The S al Wiragress 813-991-5601 28151-Stale Rd. 56, Sp 8920 Tampae L 33543
S28 Aubeta | 10.12.18.25¢ {The Ooks 805-778-9202 | B05.778.9142 {222'W. Hilcres Or.. Sp #M096 Thewsond Quoks CAa 21340
527 Aubera | 10.1219.254 |Jerey Shore 732-493-3388 Gorden Slate Plowy & Roule 68, Space #24) Tintan Folis N) 07753
537 Aubsta | 10.1229.254 jMcCaln Mol 3929 MceCain Bivd., Space HO48 N.Littte Rock AR 721186
53 Aubeta | 10.12.35.254 |Giove CBy Oullels 724-748-3186 724748-3407 1911 Leesburg Grove Cidy Rood. Suite 21045 Grove City PA 16127
548 Aubzta | 101240254 [Irumizat ATI7I9512 | 2083739526 5055 Main 31.. Spoce 8220 Hrumbul CT - 08511
593 Aubeta | 10.1245254 |Prime Oullel S04819-5844 | 904-819-5880 S0 Prime Quilet Bivd, Spoce 105 |st. Aug R 32084
. I 1
H 8/2/2009
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!

Donald S. Simon (Bar No. 189992)

Garret D. Murai (Bar No. 215667)

WENDEL, ROSEN, BLACK & DEAN LLP

1111 Broadway, 24th Floor

Oakland, CA 94607-4036 e
Telephone: (510) 834-6600 ;
Facsimile: (510) 834-1928
Email: gmurai@wendel.com

Attomeys for Plaintiff
ERIC F. ANDERSON, INCORPORATED

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

47 7
‘,fl

ERIC F. ANDERSON, INCORPORATEé, Case ko, C
a California corporation,

DECLARATION OF GARRET D. MURAI

Plaintiff, IN SUPPORT OF EX PARTE MOTION
FOR TEMPORARY RESTRAINING
Vs. ORDER AND ORDER TO SHOW CAUSE
RE PRELIMINARY INJUNCTION
TELEKENEX, INC., a Delaware
corporation; and DOES 1 through 10,
inclusive,
Defendants.

I, Garret D. Murai, declare:

1. - Iam an attorney licensed to practice law in the State of California and am licensed
to practice before the United States District Court for the Northern District of California. I am an
associate with Wendel, Rosen, Black & Dean LLP, attorneys of record for Plaintiff ERIC F.
ANDERSON, INCORPORATED (“EFA”).

2. This declaration is made in support of EFA’s Ex Parte Motion for Temporary
Restraining Order and Order to Show Cause Re. Preliminary Injunction. I have personal
knowledge of the matters stated herein and if called upon to testify could and would competently
dé SO.

3. On June 3, 2008, I sent a letter to Anthony Zabit, President and Chief Operating

Officer of Telekenex. A true and correct copy of my letter is attached hereto as Exhibit A. In my

DECLARATION OF GARRET MURAI
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letter, I explained the thoing probléms EFA was experiencing with Defendant TELEKENEX,
INC.’s (“Telekenex™) services, requested that Telekenex port EFA’s telephone numbers, and
expléined that a letter sent by Telekenex’s dated May 28, 2008 failed to fully quote paragraph 6
of the Master Service Agreement (“Agreement”) between EFA and Telekenex, which provides
that “[i]n the event of a Telekenex Default, Customer may terminate this Agreement without
penalty.” |

4l. On June 26, 2008, I called and left a message for Mr. Zabit to contact me
regarding a notice and letter from Telekenex dated June 24, 2008 and followed upb with another
letter to Mr. Zabit. A true and correct copy my letter is attached as Exhibit B. In my letter, I
explained that Telekenex’s refusal to port EFA’s telephone numbers was in violation of the -
Federal Communication Commission’s Local Number Portability rules and re‘quest‘ed that
Telekenex port EFA’s telephone numbers no later than July 1, 2008. Mr, Zabit never returned my
telephone call. »

5. On the afternoon of July 8, 2008, I tried to contact Mr. Zabit, EFA’s account .
representative at Telekenéx, the accounting department at Telekenex, and Bob Finley, Chief
Financial Officer of Telekenex. I was finally able to reach Mr. Finley who stated that EFA’s
telephones would not be reconnected until EFA paid Telekenex’s early termination fee. I
explained to Mr. Finley that EFA had disputed Telekenex’s early termination fee, that I had sent
two letters to Mr. Zabit explaining this, had placed two telephone calls to Mr. Zabit that were not
returned, and that Telekenex was required by law to port EFA’s telephone nﬁmbers. Id. When 1
explained that if EFA’s telephones were not reconnected, that EFA woulci have no alternative but
to seek injunctive relief from the court, Mr. Finley stated that he would see me in court.

6. On July 9, 2008, I caused to be personally served a copy of EFA’s Ex Parte
Motion for Temporary Restraining Order and Order to Show Cause re. Preliminary Injunction on
Telekenex’s agent for service of process as indicated in the accompanying proof of service.

/17 |
Iy

/11
-2-

DECLARATION OF GARRET MURAI
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I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed this 2 day of July 2008 in Oakland,

-3-

DECLARATION OF GARRET MURAI
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WEN DEL 1111 Broadway, 24™ Floor
- Oakland, CA -94607-4036
RO S E N ' Post Office Box 2047
B L A C K QOakland, CA 94604-2047
®J D EAN Telephone: (510) 834-6600

| Fax: (510) 834-1928
ATTORNEYS AT LAW gmurai@wendel.com
June 3, 2008

VIA CERTIFIED MAIL RETURN
- RECEIPT REQUESTED

- Anthony Zabit

- TELEKENEX

3221 Twentieth Street
San Francisco, CA 94110

Re: Eric F. Anderson, Incorporated/Telekenex
Your Account No. 75

Dear Mr. Zabit:

Our law firm represents Eric F. Anderson, Incorporated (“EFA”) EFA is a Telekenex
customer. .

- EFA recently received two letters from Telekenex dated May 28, 2008. The first letter,
which is unsigned and was apparently sent by Federal Express, is captioned “Customer Notice of
Discontinuance of Service for Non-Payment of Bills.” Notwithstanding the caption, the letter
states that EFA’s account is current and that . . . the amount outstanding on your account is now
$0.00.” :

Nevertheless, the letter goes on to state that EFA has incurred a $79,431.75 early
termination fee “which requires a deposit amount equal to two times the New Charges as shown
on your latest Invoice Statement. This is according to the Master Service Agreement
(paragraphs 2 & 9) ... .” The letter goes on to state that “[o]n 6/05/2008 at 5 p.m. a disconnect
order will be submitted to our order cancellation department if payment has not been received by
that time.”

The second letter, which is signed by Brad Stasek of Telekenex, states that “Telekenex
has received a Notice of Termination of the Master Service Agreement” and that “[e]arly
termination of your Agreement will generate an Early Termination fee of $79,431.75.” The
letter goes on to quote, in part, paragraph 6 of the Master Service Agreement entered into by and
between EFA and Telekenex on August 9, 2006.

A copy of both letters are enclosed.

011644.0009\865431.1 .
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Anthony Zabit B - Wio  £L, ROSEN, BLACK & DEAN LLP
June 3, 2008 '

D 3.
Page 2

EFA has experienced ongoing problems with Telekenex’s services. These problems have
included static, dropped calls, and issues related to equipment orders dating as far back as 2006.
Unfortunately, Telekenex has been unable to correct these problems. EFA has and continues to
experience problems with static, dropped calls, and issues related to equipment orders. Enclosed
are a few of the emails sent by EFA to Telekenex, and other EFA documents, documenting the
- problems they have had with Telekenex’s services.

As a result, EFA has found it necessary to secure the services of another
telecommunication provider, LCR Premysis Technologies. EFA’s termination of its Master
Service Agreement with Telekenex is, for the reasons described above, not subject to an early
termination fee. Section 6 of the Master Agreement (signed by you), when quoted in full (as
opposed to Teleknex’s second letter) provides:

Events of Default. A “Default” shall occur if (a) Customer fails to make
payament as required under this Agreement and such failure remains uncorrected
for five (5) calendar days after written notice from Telekenex; or (b) either party
fails to perform or observe any material term or obligation (other than-
making payment) contained in this Agreement, and such failure remains
uncorrected for thirty (30) calendar days after written notice from the non-
"defaulting party informing the defaulting party of such failure. If Customer
uses the Services for any unlawful purpose or in any unlawful manner, Telekenex

- shall have the right to immediately suspend and/or terminate any or all Services
hereunder without notice to Customer.

In the event of a Customer Default for any reason, Telekenex may: (1) suspend
Service to Customer; (ii) cease accepting or processing orders for Services and/or;
(1ii) terminate this Agreement. If this Agreement is terminated due to a Customer
Default, such termination shall not affect or reduce Customer’s minimum monthly
commitments required under this Agreement, if applicable, and all Early
Termination penalties shall apply. Customer agrees to pay Telekenex’s
reasonable expenses (including attorney and collection agency fees) incurred in
enforcing Telekenex’s rights in the event of a Customer Default.

In the event of a Telekenex Default, Customer may terminate this Agreement
without penalty. Customer will, however, remain liable for all charges incurred
for Services provided prior to Customer’s termination of this Agreement.
(emphasis added).

Moreover, Section 18 of the Master Service Agreement provides in pertinent part:

Early Termination Charges: Early termination charges apply if, 1) Customer

terminates this Agreement prior to the expiration of any Term, for reasons other
than for “Cause” (as defined below); or 2) Telekenex terminates this Agreement
for Cause, Customer will be required to pay, in addition to all accrued but unpaid
charges through the date of such termination, the amount obtained by multiplying

011644.0009\865431.1
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Anthony’Zab‘it ’ - W. _£L, ROSEN, BLACK & DEAN LLP
June 3, 2008

Page3

the individual MVCs by the remaining number of months left in each respective
term. As used herein, “Cause” shall mean a failure of the other party to
perform a material obligation under this Agreement which failure is not
remedied by the defaulting party within thirty (30) days of written notice
thereof. (emphasis added).

- EFA has provided written notice to Telekenex on multiple occasions of its failure and/or
inability to provide reliable, quality telephony services.  EFA’s written notices, which describe
the same reoccurring problems, were sent on multiple occasions in 2006, 2007, and 2008.
Nevertheless, Telekenex has been unable to correct the reoccurring problems experienced by
EFA. As such, Telekenex has and continues to be in default under the Master Service
Agreement and EFA’s termination of that agreement is without penalty.

We expect that Telekenex will work cooperatively with EFA’s new telephony service
provider, LCR Premysis Technologies, 1650 Amphlett Boulevard, Suite 115, San Mateo,
California, Telephone: (650) 345-6605, in porting EFA’s telephone numbers as required by the
FCC’s local number portability rules.

If you should have any questions, please do not hesitate to contact me.

Veyy truly yours,

GDM:cme
Enclosures
cC: Geza Paulovits

011644.0009\865431.1



F IR ——

s

Case3:08-cv-03319-MHP Document6 Filed07/09/08 Page8 of 33

N

S TELEKENEX

May 28, 2008 VIA FEDERAL EXPRESS

Custonier Notice of Discontinuance of Service for Non-Payment of Bills

ACCOUNTS PAYABLE
ERIC'F. ANDERSON

1066 BEECHER STREET
SAN LEANDRO CA 94577

Re: Telekenex Acct# 75

Dear CUSTOMER,

You are currently in default of your Master Service Agreement and as a result Telekenex
considers you a credit risk. Payment in the amount of $79,431.75 must be received in our office
1o later than 6/05/2008. This total reflects two separate amounts.

"Flrst the amount outstanding on your dceount is iow $0.00.

Second, you have incurred $79,431.75 Early Termination fees which requires a deposit.amount

équal to two times the New Charges as shown on your latest Invoice Statement. This is

according to the Master Servxce Agreeient (paragraphs 2& 9) as follows :

2. Payment Terms. Invoices for Services are dueand payable in U.S. dollars net (30) thirty. If '
any invoice is not paid by Past Due Date, Telekenex may (i) apply a late charge; (u) require
an additional Security Deposit or other form of security; and/or (iii) take any action in
connection with any other tight or remedy Telekenex may have under this Agreement and its
tariffs, whether at law, orin equity.

9. Additional Assurances. If atany time during the term of this Agreement there is a material
and adverse change in a Customer’s financial condition, which shall be determined by
Telekenex in its réasonable discretion, then Telekenex may require a reasonable deposit or
increase the amount of an existing Customer deposit by a reasonable amount. If Customier

refuses to provide such deposxts Telekenex may seek to terminate this Agreement. In such
an event, all unpaid invoice amounts will be due immediately as will early termination and
cancellation charges.

Cotporaté Headquarters
3221 Twentieth Streat, San Francisco, CA 94110
rorres 1.888.469.5100 | exx 1.866.726.1738

. Delivering Business-Grade |P Solutions

www.lelékenex.com
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I TELEKENEX

B o ®

On 6/05/2008 at 5 p.m. a disconnect order will be submitied to our order cancellation department
if payment has not been received by that time. If your service is disconnected, you will be
requited to pay a deposit equal to two months' usage; in addition to reconnect charges of $35 per
line. Your regulated local phone service will not be disconnected for non-payment of any
charges for unregulated telecommunications services that may be included in the amount shown
above.

To prevent an interruption in service and to avoid the additional charges please mail your
paymenttoday to: .

Accounts Receivable
Telekenex, Inc.

3221 20th Street, Third Floor
San Frariciseo, California 94110

‘If you believe that the amount now overdue was billed in error; Telekenex will investigate the
disputed amount upon written tequest. If, after investigation and review by Telekenex, there is
still disagreement over the ameunt due, you may appeal the-dispute to the Consumer Affairs
Branch of the California Public Utilities Commission, 505 Van Ness Avenue, San Francisco, CA
94102, 1-800-649-7570.

If you have aiiy questions regarding the: armount due or wish to make arrangements for payment;

please contact your Telekenex representative at (888) 469-5100. If you.do not réspond prior to
the payment deadline we will disconnect service without further notice.

Service Representative
Telekenex, Inc.

Cotporate Heddquarters
3221 Tweniieth Slreet, San Francisco, CA 84110
toLreee 1.888.469.5100 1 vax 1.866.726.1738

Delivering Business-Grade 1P Solutions
wwwitelekenex.com
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S TELEKENEX
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May 28, 2008

ACCOUNTS PAYABLE
ERIC F. ANDERSON

1066 BEECHER STREET
SAN LEANDRO CA 94577

RE: Telekenex Acct # 75
Dear Custoinier;

Telekenex has received a Notice of Termination of the Master Service Agreement.

Our records indicate that the subject account Agteemént has 15 moiiths remaining. Eatly
termination of your Agreement will generate an Early Termination fee of $79,431.75

Thls letter shall-serve as anotice of default for early termination under the Master Service

i terms of your Master Servige Agreement you may eure your default
ding your cancellation and reaffirming your intent to fulfifl
the rethainder of the term of the contract. Please refet to paragraph 6 of the Master
Service Agreement:

In the event of a Customer Default for any reason, Telekenex may: (1) suspend Serviceto
Ciistorner, (2) cease acceptmg oF processing orders for service and/or, (3} terminate this
agreemerit. If this agreement is terminated due to a Customer Default, such termination shall not
atfect or reduce Customer’s minimum monthly commitments required undeér this Agreement, if
applicable, and all Early Termination penalties shall apply. Customer agrees to pay Telekenex
reasonable expenses (including attorney and collection agency fees) incurred in enforcing
Telekenex tights in the event of a Customer Default.

Thank you,
Brad Stasek

Accounts Receivable

Telekenex, Inc.

3221 Twentieth Street 37 Floor
- San Francisco, CA. 94110

Corporate Headquarters
3221 Twentisth Street, San Francisce, CA. 94110
sousRee 1.888.469.5100 | =x 1.866.726.1739

Delivering Business-Grade IP Solutions
www.telekenex.tom )
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T1 Down for aprox 5 min

Systems down

Geza Dropped Call

Malcolm Dropped Call

Geza Dropped Call from 925.659.0383

i




Case3:08-cv-03319-MHP Document6 Filed07/09/08 Pagel2 of 33

Geza Paulovits

Tuesday, December 05, 2006 8:25 AM
'thealy@ndw.com’

Lance Tokunho

phone prebleftis

Hi Tim,

' “This morhing at around 7:28, our phone system went blank with the following message on each
: Configuring CM list. They came back after a few minutes.

the same client the system dropped a few weeks ago, and IT DROPP"
fst valuable chent Her phone number is (925) 467—2420 Wh id
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Geza Paulovits

Thursday, Decembet 07, 2006 3:38 PM
Lance Tokuno

dropped: call
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Sheryl Gonsalves

Tussday, May 16, 2007 10:30 AM
‘support@telekenex.com’
‘rrorero@telekenex.com’

Subject:  Need to place and order for remote user
mportance: High

| need to ordet another refnate phoné user and since the last one | ordered bagck on April 9% was programmed

mccrrecr pnce agaif I'wolild fike to try and get it right this time. EFA is spending way too much 1 ey outin the
cotmputer s consultant get the phone up and running. At overa $100.00 per hour and he's

i hiour each time. :

| need fo place-and order:

* f-remote phone with power supply, programmed for remote location

This new-user and’ phcme needs to be shipped fo our San Leandro office atfri: Sheryl Gonsalves
1066 Beecher Strest

San Leandro, CA. 94677

1 would fike to knowwhen this ships out and be supplied with a tracking number.
Flease call me if'you have any duéstions.

“Thanks

Shery!

‘Eric F, Anderson Inc.

Geteral Building Contractor
Since 1945

Sheryl Gonsalves

Accounting Manager

1066 Beecher Street

P.O. Box'2076

San Leandro, CA 94577

tel: 510 430. 8404 fax: 510.430.2561
; l@efamc .com

-web SIte. WWW, efamc com

© 5/30/2008
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Pége 1 of 3

Fauiovﬁs

| From: Geza Paulovits

Sent:  Fiiday, Noveriber 30, 2007 6:21 AM

- Te: jmohr@telekenex.com’

- e Sheryl Gonsalves; Lance “Fokuno; im Healy'”, ‘hani@telekenex.com’
Subject: RE; Phone system down: RFO

éascm thanks f@r the update and explanation of your gacﬁmua; problems. Although your level of detail is
wery thorough and it's apparent Telekenex is doing its best o resolve your problems, we feel a thi rd, fourth,
and fifth *major guestions remain unanswered” :

3} What is Teigkenex doing to ensure its unaccepiably high tcourrence of outages stops
4) How is Telekenex planning on reimbursing its clients for this adverse impact on their businesses,
and
5} When are the Telekenex salesmen and company exeﬂutssfezz wha promised your uninterrupted
- samae visiting clients ©
1. veview our contracts
2 talk about the assurances they made on rekiab;ifty of service

L5678 Pauix:w%is
{5, }43@»@4&%

Sheryl Gﬁnsaiws
: &ccaan‘hng Manager

7068 Beecher Street.
P.O.Box 2076
San Leandro, CA BA577
direct five: 510.288.6703 direct fax: 510,968 6802
tel: 510.430.8404 fax: 510.430.2561

Tweseiay- gt ground 310 PM Padific Time we had one of our Bay Area Hosted Provider Edge Routers malfunction. This reuter
; 'tts acﬁve safzemsar engme and fa;ied over fo its s%an:iby Slfpeﬁﬂuﬁf Far a reason that i zs yet ursaxpiamed when tbss

""‘»:ia I‘iw foiﬁm cer%ﬁnued to mnchon prﬁpeﬂy Within mmutes we haa a tearn working on this issue and had stco TAC
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* {tﬁe sevice provider division known as me Backbone TAC) logged into the system and v.0king its functionality. There are quite
-ayery large router, it took some time to verify that the only customers affected were connected fo the OC12, affer isolating the
-verified that the primary Supetvisor was & credible option to switch back to. We then switched back o the primary Supervisor, all
“of which did not resolve the roufing issue over the OC12 card. in the end we completely reloaded the router. Only then were we
- atile to-fully restore the OC12 functionality. At this time two major questions remain unanswered.

1 What was the root cause of this inftial active Supervisor Engine's crash, this question as yet remains unanswered.

2 Why, when the standby Supervisar Engine took over did the OC12 card fail to pass IP wraffic, even when all the card’s
' interfaces showed no sigh of failure?

Tms issue is being treated with the highest pricrity by our technical staff and has been éscalated at Cisco Backboene TAC for
resolution. We were able to pull a prash-dump file from the router that is now at Cisco for apalysis. We apologize for the Length

quickly as possible is of course foremost in our minds at such fimes. However, balancing the quick resolution with diagnosis of
an issue's root cause to avoid a repeat eccurrence is the most prudent path, and the path-we chose here. We will continue fo
work toward the long term resolution and correction of these root causes as we gain more insight into their existence and true
character over the nexi day or so.
ope this gives you more insight into the problem. .,

gcall and we can discuss,

Ty : | Page‘z'hc}fé'

afow steps to diagnosis, and we wanted fo bring the 0C12 customers back on fine without affecting aclive cusiomers. Asthisis

issuis to the OC12 card, which was not exhibiting any indication of fallure other than P routing not functioning we sought to correct
the issue with this card. We attempted fo restore this card through several steps, without success. We reset the OC12 card, We

ottime it took to resolve this outage. It is always-ouy intent to act it the best interest of all our customers, and restoring service as

From:: Sheryl Gonsalves [mailto:sheryl@efainc.com]
- Sent: Tuesday, November 27, 2007 3:38 PM

To: Jason Mohr
- Subject: RE: Phone system down

Any news?

Eric F. Anderson inc.
¢ General Building Gontractor

% ' Since 1945

| Sheryl Gonsalves

[ Accounting Manager

web site:

From: Jason Mohr [mailto;imohr@telekenex.com]
Sent: Tuesday, November 27, 2007 3:29 PM

To: Sheryl Gonsalves; intemalsupport

‘Subject: RE: Phone system down

- 166 Beecher Sheet
. PO, Box 2076 :
| SanLeandro, CA 84577
§ direct ine: 51&258;67{33 direct fax: 510.268.6803
i tal: HI0.430.8404 fax: 510.430.2561
% email: shervldelaing,
:

Sheryl,
-1 am working on this and | have the e-mail... | will find out what is going on.

Jason,

55302008
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From: Sheryl Gonsalves [miifto:shervi@cfainc.com]

. Sent: Tuesday, November 27, 2007 3:24 PM
. Tor Jason Mohr
Subject: FW: Phone systern down
| Importance: High
z .
% - QCoops. messad up your name on the lastone....

Systern has been down for 18 min

Etic F. Anderson Inc.
‘General Building Contractor

SRR AR RS S RS e

Since 1945
Sheryl Gonsalves
Agtouriting Manager
‘ 4068 Beocher St{eet
P.Q Eex 2076

e, CA 94577
2686703 direct fax: 51&288 6883
30 84*3‘ - Fas sw 43#:} 25681

‘Phone systern i sl down you can reach me on my cefl 510.332.8357

Filed07/09/08

Pagel7 of 33

Page 3 of

3

fime itis slilf underthe configuring.

syst&m niow for dver a year with this problem siever being resolved.
Thapks for your help.
Sheryl

Eric F. Anderson Inc.
General Bullding Contractor
Since 1945 - v
Sheryl Gonsalves
Accounting Manager

1066 Beecher Street

P.O. Box 2076

San Leandro, CA 84577

direct Bne: 51026886703 direct fax: 510.268.6803
tek 510,430, 8404 fax: 510.430.2561

email: shervi@efainc.com

web site: www.elsinc com

T R B D R B S D e e

s

. 5/30/2008

Our phone systern hias gone down once again. The time we lost service was at 3:07 pm on Tugsday November 2?”‘ As of this

Please nofify me as to why we are going down af least once a week. This needs to be resolved we have been on your phone



~web Sle:

’me. Jason Mohr [manito ]mehr@teiekenexmm]

Case3:08- v_03319 MHP D umenté

Sheryl Gonsalves

Filed07/09/08 Pagel8 of 33

_ Sheryl Gansaives

$ent:  Friday, December 14, 2007 5:17 PM
To: ‘Jason Moht’

Subject: RE: Phones down? Are they still down?

They went down fer 3-5min.. went mto conﬁguratmn mood like: always At Ieast once a week 1ast time was fast

Eric F. Anderson Inc.
General Building Contractor
Since 1945
Sheryl Gonsalves
Aecounting Manager

7066 Beeoher Biresl
P.0. Box 2076
San .Légandro CA 94577

email: shervi@efai

Sent; Friday, December 14, 2007 3:46 PM
‘fo: Shery! Gonsalves _
Subject: Phones down? Are they still. down?
Hi Sheryl, |

1 am shecking into it.

What exactly happened?

Jason

From: Sheryl Gonsalves [mailto:sheryl@efainc.com]

Sent: Friday, December 14, 2007 3:37 PM
To: Jason Mohr; Telekenex Support

€2 Juanita Robidsen

Subject:

Phone system has gone down again at 3;34
Eric F. Anderson Inc.

General Buillding Contractor
"Since 1945

;5/{3@/20\08
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Shetyl Gonsalves

Sheryl Gonsalves

Wednesday, January 16, 2008 7:40 AM
0:  ‘support@telekenex.com’
Ce: ‘Jasen Mohr'
Subject: RE: Order phone for remo‘te location

Well orice: again you've sent me a remote phone that is not programmed properly to just plug and go. We've:
already spent a few hundred dollars having our IT person try to configure it and were unsuccessfu! You kriow the
phones {hat were suppose to save us money, time, and frustration.

May 1 ask once again what we are doing wrong when placing these remote phone orders so we- may correct iton
ourend. We have only had one set of remote phones-come to us correctly.

- Could yﬁu please send me instructions as 16 what needs to be dcne to getthis phone up and runnmg. s0 our
Supefinterident can rin. his job site éfficiently?

~Sheryl

 Accounting Manager
1666 Beecher Sireat
ox 24

Sent: Monday, eeember 17, 2007 4:14 PM
To: ‘suppmt@ lekenex.com'

Ce: "Jason Mohr'

Subject: RE; Order phone for remate location

First thank you for this order | just received but a power supply was not included for this remote phone do we.not
needthem anymore or was it justshorted on this order,

Thanks,
Sheryl

R R

Eric F. Anderson Inc.
General Building Contractor
Since 1945
‘Sheryl Gonsalves
Accounting Manager

5/30/2008
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'1:966 ﬁeeoher Streat

t: w nesday, December 12, 2007 3:38 PM
| ,pport@telekenex cony

| nieed to plaice and order:

1~‘r¢m91eztphone with power supply, programmed for remote location

: new user remote programmed

’ P’iéage_ confite when order is; shipped or provide via email tracking number.
Please call me if you have any questions; '
Tharks:
' Sheryl

o YE'___*F -."Aqd.erson Inc.

Accountmg Manager

1066, Boecher Street
" PO, Box 2076
San Leandro, CA 94577
direct line: 510.268.6703 direct fax: 510,268.6803
tel 510 430:8404 fax: 510.430,2561

....... yl@efaine.com
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EXHIBIT B
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%Iglg% .
' ' Post Office Box 2047

B L A C K Oakland, CA 94604-2047

(&) DEAN Telephone: (510) 834-6600
Fax: (510) 834-1928

ATTORNEYS AT LAW gmurai@wendel.com

June 26, 2008 -

VIA OVERNIGHT MAIL

" Anthony Zabit
TELEKENEX
3221 Twentieth Street
“San Francisco, CA 94110

Re: Eric F. Anderson, Incorporated/Telekenex
Your Account No. 75

Dear Mr. Zabit:

Our law firm represents Eric F. Anderson, Incorporated (“EFA™). EFA is a Telekenex
customer. This letter follows my earlier letter to you dated June 3, 2008 as well as my telephone
message to you of earlier today.

As discussed in my earlier letter to you, EFA has and continues to experience problems
with Telekenex’s services including static, dropped calls, and issues related to equipment orders.
- This has adversely impacted EFA’s business. As a result of these ongoing problems, EFA found
it necessary to utilize the services of another telecommunications provider, and notified
Telekenex that it was canceling its services. Shortly after providing its notice of cancellation,
EFA received a notice of termination from Telekenex purporting to assess an early termination
fee of $79,431.75, which prompted my letter to you.

It is my understanding that on June 6, 2008 you had a telephone conversation with Geza
Paulovits of EFA wherein you represented that Telekenex would not be assessing a termination
fee to EFA and would port EFA’s telephone numbers to its new telecommunication provider. It
is my further understanding that you told Mr. Paulovits that you would call him the following
week to discuss the transition. Mr. Paulovits did not receive a call back from you. More
recently, EFA has received another notice of termination from Telekenex, this notice dated June
24, 2008, purporting to assess an early termination fee of $74,136.30. A copy of this
correspondence is enclosed.

Please be advised that Telekenex’s refusal to port EFA’s telephohe numbers is in
violation of the Local Number Portability Rules (“LNP Rules”) of the Federal Communications
Commission-(“FCC”). As you know, on October 31, 2007, the FCC expanded its LNP Rules to

011644.0009\914958.1



Case3:08-cv-03319-MHP Document6 Filed07/09/08 Page25 of 33

Anthony Zabit W. i, ROSEN, BLACK & DEAN LLP

June 26, 2008
Page 2 .

VOIP providers. Those rules require that a telecommunication provider port a customer’s
telephone numbers even if the customer owes money for an outstanding balance or termination
fee. Information on the FCC’s LNP Rules are enclosed. '

Please be advised that if Telekenex does not port EFA’s telephone numbers by Tuesday,
July 1, 2008, EFA intends to file a complaint against Telekenex with the FCC and will file-suit
against Telekenex for violation of the FCC’s LNP Rules, breach of contract, interference with
economic advantage, negligence, and fraud. EFA reserves all rights and remedies it is entitled to
under law.

Please contact me, or have Telekenex’s attorney contact me, as soon as possible.

Very truly yours,

GDM:cme
Enclosures
cc: Geza Paulovits

011644.0009\914958.1
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I TELEKENEX

June 24, 2008

ACCOUNTS PAYABLE
ERIC F AN DERSON

SAN LEANDRQ _CA 94577

RE: Telekenex Acct # 75
Dear Customer,
Telekenex has received a Notice of Termination of the Master Service Agocment,

Qurrecords mdleatc that the subject account Agreement has 14 months remaining. Early
termination. of your Agreement will generate an Early Terminanon fee of $74,136.30

This letter shall serve as a notice of default for early termination under the Master Service
Agreement. Perthe terms of ‘your Master Service Agreement youmay eure your default
by sending us 4 letter rescinding your cancellation and reaffirming your intent to fulfill
the remainder of the terin of the contract. Please refer to paragraph 6 of the. Master
Service Agreement‘

In the: event-of a Custemer Default for any reason, Telekenex may: (1) suspend Service to
Custoiner, (2) cedse acceptmg or processing orders for service and/or, (3) terminate this
agreement If this agreement is terminated due to a Customeér Default, such termination shall not
affect or reduce Customer’s minimum monthly commitments required under this Agreement, if
applicable; and all Barly Termination penalties shall apply. Customer agrees: to pay Telekenex
reasonable expenses (including attorney and collection agency fees) incurred in enforcing
Telekenex rights in the event of a Customer Default.

" Thank you, g,
Brad Stasek

Accounts Receivable
Telekenex, Inc.

3221 Twentieth Street 3% Floor
San Francisco, CA, 94110

Corporate Headquarters
3221 Twentioth Stieet. Sein Fiaricisco, GA 94116
TouseE 1.888.469.5100 | =x 1.866.726.1739

Delivering Business-Grade IP Solutions
‘wwewtelekenex.com
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- TELEKENEX
June 24, 2008 VIA FEDERAL EXPRESS

Customer Notice of Discontinuance of Service for Non-Payment of Bills

ACCOUNTS PAYABLE
ERIC F. ANDERSON

1066 BEECHER STREET
SAN LEANDRO CA 94577

Re: Telekenex Acet# 75

Dear CUSTOMER,

You are currently in default of your Master Service Agreement, and as a result Telekenex
considers you a credit risk. Payment in the amount of $74,136.30 must be received in our office
no later than. 7/01/2008. This total reflects two separate amounts.

First, the amount outstanding on your account is now $0.00.

Second, you have incurred $74,136.30 Early Termination fees which requires . a deposit amount
equal to two times the New Chatges as shown on your latest Invoice Statement. This is
according to the Master Service Agreement (paragraphs 2 & 9) as follows :

2. Payment Terms Invoices for Services are due and péayable in U. "S dollars net (30) thirty. If
any invoice is not pa;d by Past Due Date, Telekenex may (i) apply a late charge; (u) require
an additional Security Deposit or other form of security; and/or (iii) take any action in
connection with ariy other tight or remedy Telekenex may have under this Agreement and its

+ tariffs, whether at. law, or in equity.

9. Additioial Assurances. If at any time during the term of this Agreement there is a material
and adverse change in a Customer’s financial condition, which shall be determined by
-Telekenex in its reasonable discretion, then Telekenex may require 4 reasonable deposit or
increase the amount of an existing Customer deposit by a reasonable amount. If Customer
refuses to provide such deposus Telekenex may seek to terminate this Agreement. In such
an event, all unipaid invoice amounts will be due xmmcdlately as will early termination and
cancellation charges. -

Corporate Headquatters,
5221 Twéntisth Strget, San Francisco, CAG4TIO
oL enze 1.EBBAG95100 | s 1.866.7226.1739

Delivering Business-Grade [P Solutions
www.telokenax.com
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On 7/01/2008 at 5 p.nir. a disconnect order will be submitted to our otder cancellation department
~ if payment has not been received by that time. If your service is disconnected, you willbe
required to pay a deposit equal to two months’ usage, in addition to reconnect charges of $35 per
line. Your regulated local phone service will not be disconnected for nen-payment of any
charges for unregulated telecommunications services that may be mcluded in the ariournt shown
above. :

To prevent an interruption in service and to avoid the additional charges please mail your
payment today to:

Accounts Receivable

Telekenex, Ine.

3221 20th Street, Third Floor
San Franeisco, California 94110

If you believe that the amount tiow overdue was billed in error, Telekenex will investigate the
disputed amount upon writfen request. If, after investigation and review by Telekenex; there is
still disagreement over the amount due, you.may appeal the dispute to the Consumer Affairs -
. Brarich of the California Pyblic Utilities Commission, 505 Van Wess Avente, San Francisco, CA
94102, 1-800-649-7570.

If you have any questions regarding the amount:due or wish to make arrangements for payment
please contact your Telekenex representative at (888) 469-5100. If you do not respond prior to
‘the payment deadline we will disconnect service without further notice.

Service Representative
Telekenex, Inc.

Cotporate Headquarters
3221 Tventich Street, San Francises, CA 94110
Tourees 1.888.469.5100 | sax 1.866726.1739

Delivering Business-Grade 1P Solations
www.telekenex.com
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Federal Communications Commission _ News Media Information 202/ 418-0500
* 445 12" Street, S.W. Internet: http:/iwww.fcc.gov

Washington, D. C. 20554 TTY: 1-888-835-5322

This is an unofficiat t of C ission action. Rel of the fult text of a Commission order constitutes official action.

See MCI v. FCC. 515 F 2d 385 (D.C. Circ 1974).

FOR IMMEDIATE RELEASE: NEWS MEDIA CONTACT:

October 31, 2007 - Mark Wigfield, 202-418-0253

Email: mark.wigfield@fcc.gov

FCC EXPANDS LOCAL NUMBER PORTABILITY TO VoIP
Agency Also Streamlines Porting Process for Consumers

Washington, D.C. — The right of consumers to keep the same, familiar phone number
-when switching to a new telephone company was expanded today by the Federal
Communications Commission, in an Order that will further ensure consumers’ opportuaity to
choose a telephone service provider based on quality, price and service. -

- The FCC made clear that the obligation to provide local number portability extends to
interconnected Voice over Internet Protocol providers and the telecommunications carriers that
. obtain numbers for them. This action was, in part, a response to numerous complaints by
" consumers about their inability to port numbers to or from interconnected VoIP providers. The
FCC also initiated a Notice of Proposed Rulemakmo seeking comment on additional VoIP
nurmbering issues.

The FCC also clarified in its Order that telephone companies may not obstruct or delay
number porting by demanding excess information from the customer’s new provider, and
specifically concluded that LNP validation for a simple number port should be based on no more
than four fields: (1) 10-digit telephone number; (2) customer account number; (3) 5-digit zip
code; and (4) pass code, if applicable. In its Notice, the FCC also tentatively concluded that it
should require the industry to complete simple ports in 48 hours.

The FCC’s Order also ensures that customers of small wireline carriers can port their
telephone numbers to wireless carriers. The decision responds to a stay of the Commission’s
Intermodal Number Portability Order by the D.C. Circuit, which required the FCC to analyze
the impact of its requirements on small entities under the Regulatory Flexibility Act.

Action by the Commission, October 31, 2007, by Report and Order, Declaratory Ruling,
Order on Remand, and Notice of Proposed Rulemaking (FCC 07-188). Chairman Martin,
Commissioners Copps, Tate and McDowell with Commissioner Adelstein approving in part and
concurring in part. Separate statements issued by Chairman Martin, Commissioners Copps
Adelstein, Tate and McDowell.
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\ -

Docket Nos.: 07-243, 07-244, 04-36, 95-116, 99-200 .

Wireline Competition Bureau Staff Contact: Melissa Kirkel at 202-418-7958.
-FCC-

News about the Federal Communications Commission can also be found

on the Commission’s web site www.fcc.gov.
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W reless ‘vocalz;Number

Background

For years, consumers with wireline phones have been able to switch from one local carrier to another
in the same geographical area without having to change their phone number. Now, this service will be
available to wireless phone customers as well. ' :

Under the Federal Communications Commission’s (FCC's) wireless “local number portability” (LNP)
rules, you can switch wireless carriers and keep your existing phone number within the same local
geographical area where it is currently assigned. In addition to switching from one wireless carrier to
another, in some cases, you will be able to switch from a wireline carrier to a wireless carrier, or from

a wireless carrier to a wireline carrier and still keep your phone number.*

Ttmelme for ereless LNP

the top 100 Metropolitan Statistical Areas

‘are geographic designations of population: -

(see attached map of the top 100 MSAs)

"Top 100 MSAs

Out3|de of the top 100 MSAs one of two
gwdelmes apphes whichever i is later:

_oj _Wreless carriers must be capable of

. implementing wireless LNP six months
_after receiving a request from the
: customer s prospectlve new: camer
' ’ -or-

® ~Wre|ess carriers must be Capable of

after November 24 2003

..On November 24 2003 wireless carners in
(MSAs) must implement this program. MSAs -

centers compiled by the U.S. Census Bureau 4

.Implementmg ereless LNP OutSIde the

_ :mplementmg wireless LNP six months A_

Note: When switching carriers you will be
able to port your number within the same
metropolitan area, but you may not be able
to port it from one metropohtan area to
another. .

Fees and Charges

« Carriers are allowed to charge a fee to
departing customers to recover their
legitimate costs, but cannot impose fees in
excess of their “porting” costs.

« Different carriers may charge different
amounts due to varying operating costs.

¢ Additionally, some carriers may choose to
pay the old carrier's costs of porting for the
benefit of their new customers. Ask your
new carrier whether it has a policy of
paying or reimbursing these charges.

Initiating the Process

e If you want to change carriers contact the

prospective new carrier, who will start the
process of porting by contacting your
current carrier.

e You may request service from a new
carrier at any time.

« Do not terminate your service with your
existing carrier before initiating service
with the prospective new carrier.

Be aware that you are obligated to pay any
early termination fees that you may have
under your existing contract and any
outstanding balance owed to your old carrier.
Review your existing contract to determine

(More)
S

FCC
&35

Federal Commenications Commission « Consumer & Governmenta! Affairs Bureau = 445 12th St,SW = Washington,DC 20554
1-888-CALL-FCC (1-888-225-5322) + TTY: 1-888-TELL-FCC (1-888-835-5322) = Fax: 1-866-418-0232 « www.fcc.gov/cgb
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what fees or charges apply. However, once
you request service from the new carrier,
“your old carrier may not refuse to port your

number, even if you owe money for an

outstanding balance or termination fee.

The Adjustment Period

Your new carrier can usually give you a good
idea about how long the process will take. in
general:

« For a wireless-to-wireless transfer, your
phone number should work within a few
hours of your request to change wireless
providers.

¢ A wireline-to-wireless transfer may take
several business days to complete. Ask the
wireless carrier you are switching to
whether you will be able to continue using
your current wireline number during the
transfer process.

* Consumers interested in switching a
number from a wireline to a wireless phone
should check with a prospective new carrier
to see if that is an option.

» If you port from a wireline phone to a
wireless phone, your wireline long
distance carrier will. not move with you.
Your long distance service will generally be
provided by your new wireless carrier, but
you should verify this with the wireless
carrier before changing service providers.-

Note: For wireline-to-wireless porting, there

- may be a period of “mixed service” when you
essentially have two telephones with the same

“number. :

(Moré)
.}

Emergency Services

In some areas, 911 operators automatically
receive the phone number or location of a
wireless call, but in many areas, that is not the
case. Technology that will provide that
information — Enhanced 911 or “E911" ~ is
currently being implemented, but is not yet
available using many wireless phones and in
most parts of the country.

As noted above, during the porting process
from the old carrier to the new carrier, there

-may be a period of “mixed service” - when you

may have two telephones with the same
number. During this time period, your E911
service may be affected: the call should go
through, but, the 911 operator may not be able
to call you back if the call gets disconnected.
For this reason, before porting eithera
wireless or a wireline number, ask the new
setrvice provider how long the porting process
will take and how the porting process will
affect a call to 911 services.

Handsefs and Special Services

In some instances, wireless handsets among
different wireless service providers are
incompatible. If you switch wireless service
providers, you may need to purchase a new
phone, even if you retain the same phone
number. If you have concerns about

- purchasing a new phone ask your prospective

new carrier whether or not your current phone
will work with that carrier's network.

Also, be aware that in a few areas, as you

roam, consumers with ported nhumbers may
only be able to send and receive calls; other
services, such as caller ID, may not function

properly.

For additional information on wireless LNP,
contact the FCC’s Consumer Center toll-free.
at: ,
1-888-CALL-FCC (1-888-225-5322) voice,
1-888-TELL-FCC (1-888-835-5322) TTY, or
visit our Web site at www.wireless.fcc.gov/.

FCC

— Federal Communications Commission « Consumer & Governmental Affairs Bureau = 445 12th St, SW = Washington, DC 20554
@D 1-888-CALL-FCC (1-888-225-§322) = . TTY: 1-888-TELL-FCC (1-888-835-5322) =~ Fax: 1-866-418-0232 .« www.fcc.goviegb
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For this or any other consumer publication in an accessible format
(electronic ASCII text, Braille, large print, or audio) please write or
call us at the address or phone number below, or send an e-mail to FCC504@fcc.qgov.

To receive information on this and other FCC consumer topics through

the Commission’s electronic subscriber service, click on
www.fcc.gov/cgb/emailservice.htmi.

This document is for consumer education purposes only and is not intended to
affect any proceeding or cases involving this subject matter or related issues.

031103

‘ - c Federal Commuriicaﬁon# Commission « Consumer & Governmental Affairs Bureau = 445 12th St., SW = Washington, DC 20554
@D 1-888-CALL-FCC (1-888-225-5322) * TTY:1-888-TELL-FCC (1-888-835-5322) = Fax: 1-866-418-0232 « www.fcc.govicgb
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Donald S. Simon (Bar No. 189992)
Garret D. Murai (Bar No. 215667) LR 5
WENDEL, ROSEN, BLACK & DEAN LLP S

1111 Broadway, 24th Floor
Oakland, CA 94607-4036
Telephone: (510) 834-6600
Facsimile: (510) 834-1928
Email: gmurai@wendel.com

Attorneys for Plaintiff
ERIC F. ANDERSON, INCORPORATED

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

7
'y

ERIC F. ANDERSON, INCORPORATE%’J

e
H

.a California corporation, '
DECLARATION OF GEZA PAULOVITS
Plaintiff, IN SUPPORT OF EX PARTE MOTION
FOR TEMPORARY RESTRAINING
Vs. ORDER AND ORDER TO SHOW CAUSE
’ RE PRELIMINARY INJUNCTION
TELEKENEX, INC., a Delaware '
corporation; and DOES 1 through 10, Date:
inclusive, Time:
Department:
Defendants. Judge:

I, Geza Paulovits, declare:

1. I 'am the Chief Financial Officer of Plaintiff ERIC F. ANDERSON,
INCORPORATED (“EFA”). This declaration-is made in support of EFA’s Ex Parte Motion for
Temporary Restraining Order and Order to Show Cause Re. Preliminary injunction.

2. I have personal knowledge of the matters stated herein and if called upon to testify
could and would competently do so.

3. EFA is a licensed contractor that has been in business for over sixty years. EFA’s
business, which frequently requires that it field calls from owners, subcontractors, materialmen,
and others at project worksites where there is no computer access, necessitates that EFA have

quality, reliable telephone service.
011644.0009\953445.1
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4. On or about April 9, 2006, EFA entered into a Master Service Agreement with
Defendant TELEKENEX, INC. (“Telekenex”) for voice over internet protocol *“VOIP”)
telephony service (“Agreement”). A true and correct copy of the Agreement, which I signed, is
attached hereto as Exhibit A. EFA transferred its telephohe service to Telekenex in part because,
as Telekenex promises on its website, it delivers “reliable Voic¢ products that will keep your
communication lines open. We offer the highest quality service with exceptional rates.”

5. Since entering into the Agreement, EFA has and continues to experience
reoccurring problems with Telekenex’s services including sfatic, dropped calls, and issues related
to equipment orders. Although EFA has not kept records of each occasion in which it has
experienced problems with Telekenex’s services, emails from EFA to Telekenex wherein it ﬁas |
notified Telekenex of problemé with Telekenex’s services date at least as far back as December
2006. Copies of some of those emails are attached to the June 3, 2008 letter prepared by Garret
Murai and attached as Exhibit A to his declaration.

6. In or about May 2008, I notified Telekenex that EFA would be terminating
Telekenex’s services and requested that Telekenex “port” EFA’s telephoné numbers to its new
telecommunication provider.

7. On or about May 28, 2008, I recelved a “Customer Notlce of Discontinuance of
Service for Non-Payment of Bills” from Telekenex A true and correct copy of the notice is
attached hereto as Exhibit B. The notice states that EFA’s account is paid in full and that “the
amount outstanding on your account is now $0.00.” However, it also states thatAan early
termination fee is being charged in the amount of $79,431.75. The notice further provides that
Telekenex will investigate disputed amounts upon written request.

8. That same day, I received a letter from Telekenex stating that EFA was being
charged an early termination fee in the amount of $79,431.75. A true and correct copy of the
letter is attached hereto as Exhibit C. Thé letter quotes, in part only, paragraph 6 of the
Agreement. |

9. In or about June 2008, I telephoned Anthony Zabit, President and Chief Operating

Officer of Telekenex. During our telephone conversation, Mr. Zabit apologized for the service
011644.0009\953445.1 -2-
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problems experienced by EFA, stated that Telekenex was “not going to hold [EFA] hostage,” and
indicatéd that tie would call me the following week about porting EFA’s telephone numbers. Mr.
Zabit never called me back. '
10.  Onorabout June 24, 2008, Iteceived a second “Customer Notice of
Discontinuance of ',S&Vice for Non-Payment of Bills” from Telekenex. A true and gonegt copy
of the notice s attached hereto as Exhibit D. Like Telekenex’s May 28 notice, the notice states
that EFA’s account is paid in full. However, it also .sﬁaﬁes that an early termination fee is being
charged, this time in the amount of $74,136.30. Also like Telekenex’s May 28 notice, the notice
11.  That same day, I received a second letter from Telekenex stating that EFA was
being charged an early termination fee in the amount of $74; 136.30. A true and correct.copy of
the letter is attached hereto as Exhibit E. Like Telekenex’s May 28 letter, the letter quotes, in part |

' only, paragraph 6 of thie Agreement.

12.  Onluly 8, 2008, at approximately 12:00 p.m., EFA discovered that its telephones
had been disconnected by Telekenex. No calls could be placed fo or from EFA’s telephones.

[ EFA contacted Telekenex about the problem and received an ergmil from Bob Finley, Chief ‘
{ Financial Officer of Telekenex, informing EFA that Telekenex was“disconnecting your phones

- for non-payment. . . . Since you decided not to pay, your phones will temporarily fbe]

disconnected until we receive payment.” A true and correct copy of the email is attached hereto

* as Exhibit F.

1 declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Execited this 7% day of July 2008 in San Leandro, California.

Geza ;:mzam

V11644.0009953445.1 : «3 -
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» TELEKENEX

May 28, 2008 VIA FEDERAL EXPRESS

Customer Notice of Discontinuance of Service for Non-Payment of Bills

ACCOUNTS PAYABLE
ERIC F. ANDERSON

1066 BEECHER STREET
SAN LEANDRO CA 94577

Re: Telekenex Accté# 75

Dear CUSTOMER,

You are ourrently in defaylt of your Master Service Agreement, and as a result Telekenex
considers you a credit risk. Payment in the amount of $79,431.75 must be received in our office
no later than 6/05/2008. This total reflects two separate amounts.

First, the amount outstanding en your account isnow $0.00.

Second, you have incurred $79,431.75 Early Termmanon fees which requires a deposit amount
equal to two times the New Charges s shown on your latest Invoice Statement. This is
ageording to the Master Setvice Agreement (paragraphs 2 &. 9) as follows :

2. Pay ment '[erms_ Invoices for Services are due and payable in U.S. dollars net (30) thn'ty If
any invoice Is not paid by Past Due Date, Telekenex may (i) apply a late charge; (ﬁ) equire
an gdditional Security Deposit or other form of seourity; and/or (iii) take any action in
connection with any other right or remedy Telekenex may have under this Agreement and its
tariffs, whether at law, or-in equity.

9. Additional Assurances. Ifatany time during the term of this Agreement there is a material
and adverse change in a Customer’s financial condition, which shall be determined by
Telekenex in its reasonable diseretion, then Telekenex may réqiiire a réasonable deposit or
increase the amount of an existing Customer depesit by a reasonable amount. If Customer

refuses to provide such deposﬁs Telekenex may seek to terminate this Agreement In such
an event, all unpaid invoice amounts will be due immediately as will early termination and
cancellauon charges.

Corporate Headquarters
5224 Twentiélh Street, San Franciseo, CA 93110
Towrnee 1.888,469,5100 | rax 1,866,726.1739

Delivering Business-Grade IP Solutions
waww.teleékenex.com




On 6/05/2008 at 5 p.m. 2 disconnect order will be submitted to our order cancellation department
if paynient has not been received by that time. If your service is disconnected, you wili be
requited to pay a deposit equal to two tnonths' usage, in additien to reconnect charges of $35 per
line. Your regulated Yocal phone service will not be disconnected for non-payment of any
charges for unregulated telecommunications services that may be included in the amount shown
above. ' '

To prevent an interxuptioﬁ in service and to avoid the additional charges please mail your
payment today to: '

Acn@unts‘_KecaiVablc
Telekenex, Inc.

“If you believe that the amount now overdue was billed in etror, Telekenex will investigate the

disputed armount upon writter request. If, after investigation and review by Telekeniex, theie is
isagreeme he ameunt due; you may appeal the:dispute to the Consumer Affairs

ilities Commission, 505 Van Ness Avenue, San Francisco, CA

£ you have arty questions regarding the-amount due or wish to ake arrangements for payment,
please cantact your Telekenex representative at (888) 469-5100. If you do not respond prior to
i {aadline we will disconnect service without further notice. '

Service Representative
Telekenex, In.

Cotporate Hedtiquarters
3221 Twentioth Steeet, San Francisco, CA 84110
oL rRee 1.688.469.5100 1 rax 1.868.726.1739

Delivering Business-Grade IP Solutions
wwwi.telokenex.com
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ELEKENEX

May 28, 2008

ACCOUNTS PAYABLE
ERIC F. ANDERSON

1066 BEECHER STREET
SAN LEANDRO CA 94577

RE: Telekeriex Acct # 75

Dear Custoitier,
Telekenex has received a Notice of Termination of the Master Service Agreement.

Ot records itidicate that the subject account Agreemeit has 15 meiths rémaining. Ealy
mifnation of your Agresmenit will generate an' Barly Termination fee of $79431.75

a notice of default for early termination under the Master Service
s of your Master Service Agreement you may eure your default
by sen s & letter reseinding your cangellation and rming your intent to fulfil
thie reinainder of the term of the contract. Please refer to paragraph 6 of the Master
Service Agreerient:

Ini the event-of a Customer Default for any reason, Telekenex may: (1) suspend Service-to
Custornet, (2) cease accepting of processing orders for service and/or, (3) terminate this.
agreement. If this agreement is terminated due to a Customer Default, such termimation shall not
affect orreduce Customer’s minimum monthly commitments required ufider this Agresment, if
applicable, and all Early Termination penalties shall apply. Customer agrees to pay Telekenex
reasonable expenses (including attorney and collection agency fees) incurred in enforcing
Telekenex rights in the event of a Customer Default.

Thank you,
Brad Stasek
Accounts Receivable

Telekenex, Inc.
3221 Twentieth Street 34 Floor

~ 8an Frangisco, CA. 94110

Carporate Headquarters: .

3221

Twehtisth Street, San Fransisce, CA 34110

towraee 1.888,4685100 | eax 1.066.726.1739

Pelivering Business-Grade [P Solutions
wwwielekenex.com
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LEKENEX

June 24, 2008 VIA FEDERAL EXPRESS

Customer Notice of Discontinuance of Service for No-n.—-'Payfmmt-bf ‘Bills

ACCOUNTS PAYABLE
ERIC' F. ANDERSON

1066 BEECHER $TREET
SAN LEANDRO CA 94577

Re: Telekenex Aceth 75

Dear CUST‘QMER, | |

You are currently in default of your Master Service Agreemient, and as a result Telekenex
considers you a credit risk. Payment in the amount of '$74,136.30 must be received in our office
no later than. 7/0172008. This fotal reflects two separate amounts.

First, the amount outstanding on your account is now $0.00.

Second, you have incurred $74,136.30 Early Termination fees which requires a deposit amourit
equal to two timis the New Charges as shown on your latest Invoice Statement. This is
according to the Master Service Agreement (paragraphs 2 & 9) as follows :

2. Payment Terms, Inveices for Services are due and payable in US. dollars net (30) thirty. If
any invoiee is not paid by Past Due Date, Telekenex may (i) apply a late charge; (i) roquire
an additional Security Deposit or other form of security; and/or (iii) take any action in
conniection with ary other right or remedy Telekenex may have under this Agreement and its
tariffs, whether at law, or in equity.

9. Additiofral Assarances. If at any timme during the term of this Agreement there is:a material
and adverse change in a Customer’s financial condition, which shall be determined by
-Telekenex in its reasonable discretion, then Telekenex may require a reasonable deposit or
increase the amount of an existing Customer deposit by a reasonable amount. If Customer
refuses to provide such deposits, Telekenex may seck to terminate this Agreement. Insuch
an event, all unipaid invoice amounts will be due immediately as will early termination and
cancellation charges. - -

Corporate Headquarters.
3221 Tientieth Straet, Sen Francised, CAS4TIO
o nze 18884695100 | Fax 1.866.726.1739

Delivering. Business-Grade |P Solutions

www.itelekenex.com
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: TELEKENEX

On 7/01/2008 at 5 p.av. a disconnect order will be submitted to our otder cancellation déepartmient
if payment has not been received by that time. If your service is disconnected, you willbe
required to pay a deposit equal to two months' usage, in. addition to reconneet charges of $35 per
line. Your regulated local phene service will not be disconniected for nen-payment of any
charges for unregulated telecommunications services that may be included in the amount shown
above. :

To prevent an interruption in service and to avoid the additional charges please mail your
payment today to:

Accounts Receivable
Telekenex, Ine.

3221 20th Street, Third Fleor
Sai Franeisco, California 94110

If you believe that the amount riow ovetdue was billed in. error, Telekenex will investigate the
disputed amonnt upon written request. If; aftet ifivestigation and review by Telekenex; there is
still disagreement over the amount due, youmay appeal the dispute to the Consumer Affairs
Branch of the Califarnia Public Utilities Commission, 505 Van Ness Avenue, San Francisco, CA
94102, 1-800-649-7570.

If you have any questions regarding the amount.due or wish to piake arrangements for payment,
please contact your Telekenex representative at { 88) 469-5100. If you do not respond prior to
the payment deadline we will disconnect service without further notice.

Service Representative
Telekenex, Inc.

Corporate Headquarters
3221 Teeritieth Street, San Francisco, CA 94110
tciiFeee 1.888.469.5100 1 sax 1.866726.1739

Delivering Business-Grade 1P Solutions
www.telekenox.com
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June 24, 2008

RIC F. ANPIERSON
1066 BEECHER STREET
SAN LEANDRO CA 94577

RE: Telekenex Acct# 75

Dear Cusfomer,

- Telekeniek has feceived a Notice of Termination of the Master Service Agreement.

, bv sendmg us & lctter yes

-QOur records indicate that the subject account Agreement has 14 mornths remaining: Early

termination of your Agréement will generate an Early Termination fee of $74,136.30

This letter shall serve as a notice of default for early termiination under the Master Service
Agreerent. Perthe ferms of your Master Service Agreement you may cure your default
cmdmg your canceﬂatxon and reafﬁnmng your 1ntent to fulﬁll

S.en'ICe Agreement

In the event-of a Customer Defaylt for any reason, Telekenex may: (1) suspend Service to
Custotner, (2) cease aceepting or processing x orders for service and/or, (3) terminaie this
agreement. If this agreement is terminated due to a Customer Default, $uch termination shall not
dffect or reduce Customer’s minimum monthly commitments required under this Agreeinent, if
applicable; and all Barly Termination penalties shall apply. Customer agrees: to pay Telekenex
reasonable expenses (including attorney and collection ageney fees) incurred in enforcing
Telekenex rights in the event of a Customer Defau it.

Thank you, @7[ '
Brad Stasek

Accounts Receivable
Telekenex, Lic.

3221 Twentieth Street 37 Floor
San Franeisco, CA. 94110

GCorporate Headquarters
3221 Twentieth Street. SHn Franidsco, CA 92110
1ot ener 1.888:469.5100 | rex 1.866.726.1739

Delivering Business-Grade [P Solutions
‘wwwitelekenex.com
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Garret D. Murai

From: Geza Paulovits [gp@efainc.com]
Sent:  Tuesday, July 08, 2008 1:42 PM
To: Garret D. Murai

Subject: FW: Disconnect for Non-Payment

Hi Garret,
Here's an email | received.

~Geza

From: Bob Finley [mailto:bfinley@telekenex.com]
Sent: Tuesday, July 08, 2008 12:35 PM

To: Geza Paulovits '

Cc: Brad Stasek

.Subject: Disconnect for Non-Payment

Dear Geza:
In accordance with our tariff, we are disconnecting your phones for non-payment. This was outlined to you in the
letter we wrote over a week ago. Since you decided not to pay, your phones will temporarily disconnected until

we receive payment.

If ybu would like to make a payment and have your phones re-connected, please call Brad Stasek at 415-287-
1113. Brad can tell you what the amount is that is due and how to wire money to Telekenex.

Sincerely,

Bob Finley
CFO, Telekenex

7/9/2008
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Case4:08-cv-@44-CW Document7 Filed01/04® Pagel3 of 14

IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF CALIFORNIA

PERSEUS DISTRIBUTION, INC,,
and PERSEUS BOOKS, L.L.C.,

Plaintiffs,
Case No.

V.

CF COMMUNICATIONS, LLC D.B.A.
TELEKENEX, INC.

Defendant.

DECLARATION OF SUSAN REICH

I, Susan Reich, declare under penalty of perjury as follows:

1. I am President of Perseus Distribution, Inc. (“Perseus Distribution™), which is doing
business as Publishers Group West and PGW (“PGW”) (together, “Perseus Distribution/PGW”).

2. I submit this Declaration in support of Plaintiffs’ application for a temporary restraining
order (“TRO”) and make the following statements on personal information.

3. Perseus Distribution/PGW is a book distributor. Certain of PGW’s business assets were
purchased by Perseus Distribution in a transaction approved by the U.S. Bankruptcy Court for the
District of Delaware effective on or about September 28, 2007.

4. For approximately the past 10 years, PGW has used the following telephone and fax
numbers in the conduct of its business:

510 528 1444 Main Phone

510 528 3444 Main Fax

510 528 5511 Sales Fax

510 528 7211 Executive Fax

510 528 8167 Credit Fax

510 528 9555 Marketing Fax

510 558 0156 Publisher Services Fax
510 558 0422 Human Resources Fax
800 261 7503 IT Dial In Pool

800 788 3122 Customer Service line
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(together the “PGW Phone/Fax numbers”).

S. During this period of time, significant value in the PGW Phone/Fax numbers has
accumulated -- they are known and recognized by our customers as being uniquely associated
with Perseus Distribution/PGW’s business.

6. From 2003 to 2007, Defendant Telekenex, Inc. has been the local exchange carrier for the
PGW Phone/Fax numbers. In November 2007, Perseus Distribution/PGW notified Telekenex of
its intent to change carriers. Perseus Distribution/PGW made this decision due to poor service by
Telekenex, including instances of service interruption. ‘

7. In fact, on December 14, 2007 Perseus Distribution/PGW switched local carriers from
Telekenex to TelePacific Communications.

8. On the afternoon of December 14, 2007, Telekenex for the first time notified Perseus
Distribution/PGW that it would not release the PGW Phone/Fax numbers to TelePacific
Communications. ‘

9. Perseus Distribution/PGW made the decision to switch carriers based in part on Perseus
Distribution/PGW’s understanding that it had the legal right to “port” the PGW Phone/Fax
numbers to its new carrier. In other words, we believed that we could keep the same numbers
even though we were switching carriers.

10.  Perseus Distribution/PGW immediately notified Telekenex that its action in holding

_ hostage the PGW Phone/Fax numbers was unjustified and would cause serious harm to the
Perseus Distribution/PGW business. Telekenex responded by saying that it would not release the
numbers unless Perseus Distribution/PGW paid a so-called “early termination fee” of $120,000.

11.  Perseus Distribution/PGW is unaware of any valid basis for this demand for an early
termination fee.

12.  Telekenex is still holding the PGW Phone/Fax numbers. This unjustified action is causing
harm to Perseus Distribution/PGW’s business.

13.  Currently, if a customer attempts to use any of the PGW Phone/Fax numbers, the customer
gets only a busy signal.

14.  Notwithstanding Perseus Distribution/PGW’s repeated requests that Telekenex release the
PGW Phone/Fax numbers, Telekenex has refused or failed to respond.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Susan Reich

Dated this 3 day of January, 2008.
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The Honorable MithseEPUNdvey

Hearing Scheduled: Friday, July%%@gtcm EHRRY

-FILED
CASE NUMBER: 09-2-25072-3

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

TELEKENEX IXC, INC., a Delaware
Corporation,

Plaintift,
V.

RESTAURANT CONCEPTS II, LLC, a
Georgia Limited Liability Company,

Defendant.

S e e e e S N e e e S N

I, Donald R. Schuck, declare as follows:

No. 09-2-25072-3 SEA

DECLARATION OF
DONALD R. SCHUCK

1. I am over the age of eighteen, and I am competent to make this declaration and

to testify to these facts in a court of law. The statements set forth in this declaration are based

upon my personal knowledge.

2. At all times relevant hereto, I was director of information services for defendant

Restaurant Concepts II, LLC (“RCIT™).

3. RCII was, at all relevant times, a franchisee operating Applebee’s restaurants.

As of April 2009, RCII operated approximately 81 restaurant locations using broadband

services provided by plaintiff Telekenex IXC, Inc. (“IXC”). Our corporate offices also used

IXC’s broadband services.

DECLARATION OF DONALD R. SCHUCK - 1

NACLIENTS\28404\ 1\PLEADINGS\DECL.SCHUCK.DOC

LAW OFFICES OF
KELLER ROHRBACK L.L.P.

1201 THIRD AVENUE, SUITE 3200
SEATTLE, WASHINGTON 98101-3052
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FACSIMILE: (206) 623-3384
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4, IXC terminated the broadband services to our restaurants, as well as our
corporate offices, on April 17, 2009. Service was not restored until April 20, 2009. IXC had
exclusive access to the controls providing for those services. While service was restored on
April 20, 2009 to most of our facilities, several restaurant locations never had their service
restored.

5. The day after service was restored, I received an email from Tom Hunsinger, a
sales manager at IXC, stating, in bold lettering, “We need 40K wired to our account by EOB
[end of business] today or service will be disrupted.” Attached to this declaration as Exhibit
1 is a true and correct copy of that email. (While the email provides an AuBeta email address,
my understanding is that Mr. Hunsinger was an IXC employee and that IXC was working out
of AuBeta facilities and used their email addresses.) At the time that I received this email, just
one day after restoration of our broadband service, now threatening another service suspension,
we were disputing certain bills claimed to be owing by IXC, which was not taking into account
credits that AuBeta had agreed to prior to the transfer of its business to IXC.

6. Facing the threatened suspension of service once again, RCII had no choice but
to pay the demanded sum, which we did on the day demanded, April 21, 2009.

7. As a result of IXC’s suspension of service and threatened renewed suspension of
service, which we believed to be in violation of its obligations under the operative Master
Services Agreement, RCII elected to switch service providers. We were unable to find one
service provider to provide broadband services to all of the affected restaurants as well as our
corporate offices. Instead, we now use numerous different providers, in some instances at a

greater cost than those fees charged by IXC.
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8. In addition to the additional costs resulting from the transfer of services for
certain of our facilities, the suspension of service was very disruptive to our restaurants and our
corporate operations. Unable to use the broadband scrvices for approving credit card
transactions, those transactions had to be approved manually. Not only was that a slower
process, which inconvenienced and undoubtedly irritated many customers, but the process
disrupted our entire operations, most significantly by slowing reimbursements, slowing cash
deposits and affecting ouf cash flow. The lack of broadband service also limited the data that
we were able to obtain from our restaurants, data which is used for everything from inventory
control to corporate marketing decisions.

I declare under penalty of perjury of the laws of the state of Washington that the
foregoing is true and correct.

DATED this 3™ day of March, 2010 at Atlanta, Georgia,

Dontl0 P S 7

Donald R. Schuck
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Schuck, Don

From: Tom Hunsinger [tomh@aubeta.net]
Sent: Tuesday, April 21, 2009 11:52 AM
To: Schuck, Don

Cc: Mark Prudell; Mark Radford
Subject: Telekenex - Past Due Payment
Don,

Thanks for your time foday.

As we discussed, our records reflect a total past due of $70,057.34. There is a disputed amount of $30 due to some
credits that were issued in the past, '

We need 40K wired to our account by EOB teday or service will be disrupted. The wire information is below.

The disputed amount needs to be resolved by weeks end. The former accounting clerk was not authorized to issue
credits of this amount. We need to arrange a time with the appropriate accounting team members on both sides to work
through this issue. If this is not resolved by wesks end the service will be disrupted. When can we amrange this meeling?

All wire transfers to AuBeta Networks/Telekenex should be sent according to the following instructions:

Company Name: AuBeta Networks/Telekenex
Address: 801 S. Fidalgo St.
Seafle, WA 98108

EFT Contact Name: Kimberly Downey
Remittance Advice; kdowney@telekenex.com
Bank Name: . Silicon Valley Bank
Address: - 4700 Carillon Point Road

Kirkland, WA 98033
Routing Number: 121140399
Account Number: 3300435410

C. Thomas Hunsinger - National Account Manager

801 8. Fidalgo St. | Seatile, WA 98108
d: 206.576.5334 | c: 425.442.9030 | f; 206.766.9100

thunsinger@tsiekenex.com | tomh@aubeta.nst

Confidentiaiity Warning: Thig e-mail contains information intended anty for the use of the individual or entily named above. If the reader
of this e-mail is not the infended recipient or the employee or agent responalble for dalivering it to the intended recipient, any
dissemination, publication or copying of this e-mail is strictly prohibited. The sender does not accept any responsibility for any loss,
disruption or damage to your data or compuler system that may occur whils using data containad in, or transmitled with, this e+mall. If
you have recelved this a-mafl in error, please immediately nolify us by retum e-mail.

1
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TelePacific

CoMmMUNIC ATIONS

620 Third Street
San Francisco, CA 94107
6 May 2011

Attention: PAL Coordinator
Communications Division

California Public Utilities Commission
505 Van Ness Avenue, Third Floor
San Francisco, CA 94102

Re: Advice Letter No. 314 of U.S. TelePacific Corp. (U-5721-C)

Pursuant to General Order 96-B, Decision (“*D.”) 04-10-038, D. 97-06-096, and D. 94-05-
051, U.S. TelePacific Corp. (“TelePacific") hereby transmits for filing, one original hard
copy and one accompanying compact disk of its Advice Letter No.314.

The purpose of this advice letter is to notify the Commission of the proposed acquisition
of the assets, including the customer base, Certificate of Public Convenience and
Necessity (“CPCN”) and other assets of IXC Holdings, Inc. (U-6647-C) (“IXCH Inc.”) by
TelePacific’'s wholly-owned subsidiary, TelePacific Managed Services (“TMS”).

TelePacific holds existing authority to provide facilities-based and resold local exchange
and interexchange telecommunications services in California. Therefore, the acquisition
of IXCH Inc. customers and assets by TMS will not result in “new entry” within the
meaning of D. 04-10-038.

In accordance with the requirements of D. 04-10-038, TelePacific and TMS advise the
Commission as follows:

1. Pursuant to an agreement among TMS and IXCH Inc., TMS will acquire the customer
base and assets of IXCH Inc.

2. Following the transfer, TMS will provide service to IXCH Inc. customers at the same
rates, terms, and conditions that currently apply to their services. All services offered by
IXCH Inc. are pursuant to contract. A copy of the notice provided to the IXCH Inc.
customer base, dated May 5, 2011, is attached.

3. TelePacific and TMS attest that this transaction does not have the potential to result
in either direct physical change in the environment or a reasonably foreseeable indirect



physical change in the environment pursuant to the California Environmental Quality Act
(“CEQA") Guideline 15378.

4. TMS will gain any necessary approvals from ILECs related to the assignment of IXCH
Inc.’s interconnection agreements.

5. TMS commits to continued compliance with CPUC reporting and remittance
requirements as a certified carrier in the State of California.

6. Other than as noted below, TelePacific attests that no legal complaints have been
decided against it, TMS, or against IXCH Inc. , or are pending in any court in California
or any other state, involving an alleged violation of Sec. 17000 et seq. of the California
Business and Professions Code, any misrepresentation to consumers, or any similar
violations except as follows: TelePacific has been named as a defendant in a class
action lawsuit brought by Journey Brennan d/b/a Journey Financial Corp. in the
California Superior Court in and for Orange County, which is designated as Case No.
30-2010-00422317-CU-MCOCXC. This lawsuit involves allegations that TelePacific has
engaged in unfair business practices by imposing improper early termination fees

and failing to follow appropriate number porting procedures. TelePacific believes that
this lawsuit is without merit and intends to contest the case vigorously.

The most recent financial statements of TelePacific, which are stated on a consolidated
basis with its parent, U.S. TelePacific Holdings Corp., are being submitted, along with
most recent financials of IXCH Inc, all under seal, as files on the attached CD-ROM disk.
Specifically, the financial statements are the confidential information of Telepacific, US
TelePacific Holidngs Corp. and IXCH Inc., respectively, and are being submitted under
California Public Utilities Code Section 583 and the Commission’s General Order 66-C.

TelePacific and TMS request that this advice letter be made effective thirty days after
filing. A copy of this advice letter is being served on the Director of the Commission’s
Consumer Protection and Safety Division as well as all other persons who previously
have requested to be served with copies of TelePacific’'s advice letters. TelePacific will
also serve a copy of this advice letter on any person requesting the same.

Anyone may protest this advice letter, which was filed on May 6, 2011, by sending a
written protest to: Telecommunications Advice Letter Coordinator, Communications
Division, 505 Van Ness Ave., 3rd Floor, San Francisco, CA 94102-3298. The protest
must set forth the specific grounds on which it is based, including such items as financial
and service impact. The protest must be received by the Telecommunications Advice
Letter Coordinator no later than 20 days after the date that the advice letter was filed. If
you have e-mail capability, you must also e-mail a copy to the Communications Division
at TD_PAL@cpuc.ca.gov.

On or before the day that the protest is sent to the Telecommunications Advice Letter
Coordinator, the protestant must send a copy of the protest to TelePacific, as follows:

Nancy Lubamersky

Vice President, Strategic Initiatives & Public Policy

U.S. TelePacific Corp.

620 Third Street

San Francisco, CA 94107

Tel: 510-995-5602



Fax: 510-995-5603
E-mail: nlubamersky@telepacific.com

To obtain information about the Commission's procedures for advice letters and protests,
go to the Commission’s Internet site (www.cpuc.ca.gov) and look for document links to
General Order 96-B.

If there are any questions regarding this filing, please contact me. Thank you for your
assistance in this matter.

Sincerely,

Nancy E. Lubamersky
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Case 2:10-cv-00268-TSZ Document 226 Filed 05/04/11 Page 1 of 2

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

STRAIGHTSHOT
COMMUNICATIONS INC., a
Washington corporation,

CASE NO. C10-268Z

Plaintiff, MINUTE ORDER
V.

TELEKENEX, INC., a Delaware
corporation, et al.,

Defendants.

TELEKENEX, INC., a Delaware
Corporation,

Third-Party Plaintiff,
V.

STRAIGHTSHOT RC, LLC, a Delaware
limited liability company; et al.,

Third-Party Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N N

The following Minute Order is made by direction of the Court, the Honorable
Thomas S. Zilly, United States District Judge:

MINUTE ORDER
PAGE -1
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Case 2:10-cv-00268-TSZ Document 226 Filed 05/04/11 Page 2 of 2

(1) The Court ORDERS the parties to meet and confer regarding new
scheduling dates for trial, the pretrial conference, and the following pretrial filing
deadlines: motions in limine, the agreed pretrial order, trial briefs, proposed voir dire
questions, and jury instructions. The parties shall submit a joint status report regarding
the parties’ proposed case scheduling deadlines no later than June 6, 2011.

(2)  The Clerk is directed to send a copy of this Minute Order to all counsel of
record.

Filed and entered this 4th day of May, 2011.
WILLIAM M. McCOOL, Clerk

s/ Claudia Hawney
By:

Claudia Hawney
Deputy Clerk

MINUTE ORDER
PAGE -2
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